
CHAPTER 10 

When Deat'h1 Strikes 

10-· 1 Introduction 
Th.is chapter deals with the i1ss1.11es a su1rvivi1ng family member-particularly a surviv­
i,ng, spouse-may face before conttacti ng an attorney about the probate of the dece­
dent's est:at.e. l111ese issues range from emotional to financial issues, and to other 
issues that. will prepalie the survivoll' to, face the future without the decedent. In cir­
cmnstances where an elderly decedent is survived by an elderly spouse. several Elder 
Law issues arise. Especially i111 circwnstances where the spouses had been married for 
several years prior to the decedent's death, the survivor's experience begins with the 
shock and pain of losiFJg a loved person. TI1,i1s progresses to numbness, and hopefully 
culminates im relief. 11:1e survivor can1 feel both abamdoned and overwhelmed. Yet, he 
or she must m1ake decisions; the or she must plan o, supervise a funeral or memorial 
service; he or she must i111forrn the decedent's fami1]ly members and friends. Hence. 
while diealiing with his or her own grief, sorrnw, and emotional upheaval, the surviving 
spouse,, as. eMlerly a:s he or she might be, has to deal with the realities and responsi­
biili ties of death. 

10-2 Em1otional Issues 
111,e J:oss ofr a ]Iovedl one is life's 1nost stressful event, an event that can cause a survivor 
a maj,or ernotional cliisis .. Mental Healltl1 America (formerly known as the National 
Mentaill Health Assoc:iatiion) states hat after the dea:tth of a loved one, a survivor 
experiences "bereavement,'' a fterm wh_i'ch MeraiUy means "to be deprived by death."1 

According to Mental Health America, when someone loses a loved one to death. the 
survivor may experience a wfrle r;,mg,<:> of enJrotions, i1nduding denial, disbelief, confu­
sion, shock, sadn1:ss, yearning, anger, humiliation, despair. and guilt. 2 

10-2:,l Mourning a Loved One 
Tl'1e per:::,0111 who loses soni1eone to death w1iU both mourn and grieve his or her loved 
one .. Mournilfl!g is the natural process someone goes through to accept a major loss. 

1 Mcnlall Hleallth Ameiica. C.oping \IVilh !Loss::, Bereaven1e11t and Grief. avaiiablr at https:/ / 
www.mhanatFonal.org/bcrcavcmcnt-and-!!rief (last visi!cd May 7, 2020). 
Mr·nlal Heahh America, Copi'.t1g With Loss: Bcrca~emcnl and Grid, availabll' al https:// 
www.mhanatiouall.org/bereawmcnt-and-gricf (last viisiitcd May 7, 2020). 

207 



208 TEXAS ELDER LAW 

It may include religious traditions honoring the dead or gathering with friends and 
family to share the collective loss. Mourning is a personal process that may last 
weeks. molllhs. or years. 

10-2:2 Experiencing Grief 
Grieving is the outward expression of one's loss. People experience grief physically, 
emotionally. and psychologically. For example, someone who loses a loved one to 
death might cry and may later experience depression; crying is a physical expression 
of g1ief: dep,ression is a psychological expression. Regardless of the manner in which 
one chooses to express grief, it is important that one expresses grief after the loss of 
a loved one. 

Many people report physical symptoms that accompany grief. ll1ese include stom­
ach pain. loss of appetite, intestinal upsets, sleep disturbances, and loss of energy. 
Because grieving can severely test one's natural defense systems, a survivor's exist­
ing illnesses may worsen or new conditions may develop. 

Meanwhile, the person may develop profound emotional reactions. 1l1ese include 
anxiety attacks, chronic fatigue, depression, and thoughts of suicide. 1l1e survivor 
may also demonstrate an obsession with the decedent. 

10-2:3 Dealing With a Major Loss 

The death of a loved one is always difficult. The survivor's reactions are influenced by 
the circumstances of the death. Sudden or accidental death is often the most difficult 
to cope with. The survivor's reaction also depends on his or her relationship with the 
decedent. 

This book is about Elder Law. In the majority of cases, the survivor we are ref er­
ring to \\Ould be an elderly person.1l1e survivor might also be the decedent\, spouse. 
Mental Health America says the following about these two classes of decedents and 
survivors: 

A spouse's death is very traumatic. In addition to the severe emotional shock, 
the death may cause a potential financial crisis if the spouse was the family's 
main income source. The death may necessitate major social adjustments 
requiring the surviving spouse to parent alone, adjust to single life and maybe 
even return to work. 

Elderly people may be especially vulnerable when they lose a spouse because 
it means losing a lifetime of shared experiences. At this time, feelings of loneli­
ness may be compounded by the death of close friends.:1 

10-2:4 Living With Grief 

That the survivor may move on in life, he or she must learn to live with grief. Like 
mourning, healthy grieving can be a slow, difficult process that lasts for months or 
years. Moreover, although the survivor may gradually be able to refocus on his or her 

3 \1 ·ntal Heallh America. Coping With Loss: Bereavement and Grief, availabl • at https:/ / 
www.mhanational.org/ben:avement-and-gricf (lasl visited May 7, 2020). 
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life, the person will probably never "get over it" or slop thinking about the loved one 
who died. 

Initially, a person may feel shock and numbness as the reality of the death sinks 
in. During that time, the survivor may seem to be handling things wen and may be 
quite competent in managing the funeral and legal matters. After these legal matters 
are taken care of, though, feelings of sadness, distress, anger, and guilt may become 
more prominent. 

In the year following a spouse's death, 50% of widows develop depression .. ' Treat­
ment may involve medication,. psychotherapy, or both. We note, though, that medi­
cation does not take away grief; rather, it helps a grieving person preserve the emer 
tional energy he or she needs to cope with the feelings of depression. 

For many of the bereaved, recognizing and expressing the strong emotions associ­
ated with grief is an integral part of healing. To achieve that goal, a bereaved person 
may choose to write about his or her feelings, talk to friends or a spiritual adviser, see 
a therapist, or join a support group. 5 Under Medicare hospice programs, bereavement 
counseling is available for up to 1 year after the death.6 Other things survivors can 
turn to for help include the following: 

1. Group support: Relatives and friends often cannot understand what a grieving 
person is going through. Hie survivors often find uniquely helpful support in 
discussing their loss with others in a similar situation. For them, bereavement 
support groups may be the answer. 

Bereavement support groups may be general or may focus on a particular dis­
ease or type of relationship. They are not meant to be psychotherapy. Some are 
ongoing; others are time-limited. A local hospice, hospital. or community 
organization may be able to guide the survivor to a group that is capably led 
and seems like a good fit for that person. 7 

2. Individual therapy: For a variety of reasons, the survivor may not be comfort• 
able speaking in a group setting. Perhaps the survivor's relationship with the 
deceased was troubled, and he or she has difficulty talking about ir. Or maybe 
the survivor wishes to address unresolved issues from hi.s or her past that the 
decedent's death has brought to the fore. In any of these cases. the survivor 
may find that working with a therapist one-on-one may help him or her to get 
over the grief of losing a loved one, 

1 Harvard Health Publishin~. Dealing With Grief and Bereavement-The Fiunily Hl' allh 
Guide, December 2003. available at https://www.hcahh.harvar<l.l·<lu/stayin~-lwahhy 
/deali11g-with-gricf-and-bcn::avcmcntthc-familyhcalth-guiclc Oast visited May 7. 2020). 

r, Harvard Health Publishing, Dl'aling With Grief and Bereavement-The Family Health 
Cuide, December 2(Xl3, available at hHp://www.lll'alth.harvard.edu/staying--healthy 
/ckaling-wilh•gril'f-and-bl'rcavr1m:ntthc-familyhcalth-guidC' (last visited !\lay i. :.?O:!O) . 

., Center for Medicare Advocacy, l lospicc, Whal Kind of Carl' Docs l\kdkarl' Hos.pin: Can' 
lndudc. availahlc at http://www.mcclkarcadvorai:y.ur,i?/mcdkare-info/m<'dican. ... hospk(• 
-benefit/ (last visited May 7, 2.020). 

7 Harvard H ·alth Publishing, lkaling \"i'ith Grid and Bcrcawnwnt-Tlw Family Hutlth 
C,uidc, I kcembc r 20<):1, available at http:/ /www.hcalth.harvankcluh-tayin~-lwalthy 
/dcaling-with-gricf•and-bt·rcavcmenHhc-familyhcalth•g'l1ick· (last visited l\tay 7, :.?O'.?O). 
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3. Not bei11g under pressure to talk: Research suggests that people who find it 
difficult to disclose their feelings should not be pressured to do so.8 They will 
open up when they are ready to. 

Regardless of what helps tl1.e survivor cope with the grief of losing his or her loved 
one, life must go on. An attorney must be consulted to probate the decedent's estate­
or to help the survivor decide whether probate is necessary. The attorney must be 
prepared to work with the survivor, takjng into consideration his or her mourning 
and grief. In moments like these, the term "attorney and counselor-at-law" takes on a 
deeper meaning. 

10-3 Location of Death 
A survivor and his or her family will react differently-and will need to react 
differently-depending on where the death of the loved one occurs. Absent an acci­
dent or murder, three basic options exist for the location of the death: al home, at a 
nursing home, or at a hospital. 

10-3: 1 Home Death 
Today's widespread availability of hospice care enables many families to experience 
the death of a loved one at home. Hospice attempts to provide pain management and 
comfort care, without either delaying or promoting death.9 

10-3:1.1 Necessary Legal Documents 
Families considering having their loved one die at home should arm themselves (on 
their loved one's behalf) with at least the following documents: 

1. an Out-of-Hospital Do-Not-Resuscitate (DNR) order, to be used in the home to 
prevent emergency medical services (EMS) personnel from trying to resusci­
tate the deceased;](/ 

2. a Directive to Physicians and Family or Surrogates (also known as a Living 
Will), which will inform the attending physician and medical staff about the 
person's wishes regarding life-sustaining treatment if he or she is in a terminal 
condition and unable to communicate his or her wishes regarding treatmenr; 11 

3. a Medical Power of Attorney, which would, if necessary, allow the dying per­
son's agent to make health care decisions on his or her behalf if the person is 
incompetent;12 and 

~ Harvard Health Publishing, Dealing With Grief and Ilereavement-'llle Family Health 
Guide, December 2003, available at http:/ /www.heallh.harvard.edu/staying-healthy /dealing 
-with-griefond-bercavementthe-familyhealth-guidc, citing sludies in J. Consult. Clin. P!->ych. 
(Feb. 2002) Oast visited May 7, 2020) . 

" See generally Hospice Foundation of America, What is Hospice?, available at hllps:/ / 
hospiccfounda tion .org/ End-of-Lif c-Su pport-and-Resou recs/ Coping-with:rcrm inal-1 II ncss 
/Jfospice-Scrviccs 0ast visited May 7, 2020) .. 

1'' See Tex. Health & Safety Code§ 166.082. 
11 See Tex. Health & Safety Code§ 166.031.. 
ll See Tex. Health & Safety Code§ 166.152. 
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4. an Appointment of Agent to Control Disposition of Remains, which spells out 
the dying person's preference regarding burial and cremation, the type of 
funeral the person wants, and even the contents of the obituary. 13 

As we explained earlier in this text, the dying person would have executed these 
instruments while he or she still possessed mental capacity. He or she would have 
informed at least one family member about the location of these instruments. 

10-3: 1.2 Informing the Authorities 
When a loved one dies at home, the survivor has several options on who to contact. 
Generally, these include the following: 

1. The hospice: If the decedent had been ill for some time, it is quite possible 
that his or her survivors would have arranged for hospice care. If the hos­
pice nurse is present at the home at the time the decedent dies, the death is 
deemed ''attended," just as it would be if the decedent had been under the care 
of a physician. 1~ The presence of hospice and the designation of the death as 
"attended" should be sufficient to spare the survivor the rigors of calling the 
police or EMS or having the Justice of the Peace for the precinct conduct an 
inquest into the death. 15 

If, however, the hospice nurse is not present at the time the patient dies, the 
survivor should can the hospice to report the death,. and then follO\v their 
advice on what to do next. It may weU be that the death would be labeled "unat­
tended," needing investigation by the police, the medical examiner, and maybe 
the conducting of an inquest. 16 

2. The police: If the death was natural and expected, the police will complete a 
report form and contact the funeral home. However, if the death occurred 
under unusual circumstances, the police will investigate the death. A death 
investigator may investigate the scene of death and interview witnesses and 
medical caregivers. 17 At this point, a Justice of the Peace for the precinct may 
conduct an inquest into the person's death. lf, however, the county is served 
by a medical examiner; the death investigator may call in the local medical 
examiner who may transfer the decedent's remains to the medical examin­
er's office .. 16 TI1e next step m.ight be for the medic.al examiner to conduct an 
autopsy .. Thereafter, the medical examiner will conduct an inquest into the 
decedent's death. 19 

3. EMS: Regardless of how well a caregiver has prepared for the pending death 
of someone, the actual dec1ith often elicits a call for EMS personnel. It is at this 
point that the survivor should be armed with the Out-of-Hospital DNR order 
and the Directive to Physicians, ready to assert the rights of the now-deceased 

1:1 SeeTcx. 1-lcallh & Safely Code § 711.002. 
1-1 Tex. Health & Safe ty Code ~ 671 .. 00 l (d). 
•~· Sec Tex. Crim. Pro. Art. § 19.0•1 (a) (6). 
i,i See Tex. Crim. Pro. Art§ 19.0,1(a)(6). 
17 Tex. Crim. Pro. Ari. ~ 49.23. 
1" Tex. Crim. Pro. Art. § 49.25. 
l!i Tex. Crim. Pro. Art. ~ •19.25. 
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person who executed tfwse instruments. EMS often transports the person's 
remains to the hospital. where a physician examines the body and certifies the 
cause of death. 

4. 77,e funeral home: 1f death is expected and the decedent and family had 
made pre-arrangements (such as the purchase of a funeral/burial plan) with 
a funeral home, the survivor may simply can the funeral home. The funeral 
director will arrange for the body's transportation, a final examination. and 
certification of the death. If the decedent and his or her family had not made 
any pre-arrangements with a funeral home, the survivor may, at this point, do 
some comparison shopping to select a funeral home that fits his or her budget. 
171e survivor should not rush into such an important decision. 

10-3:2 Nursing Home Death 
If a nursing home resident's death is sudden, it may occur at the nursing home. Other­
wise, as the resident's condition slowly deteriorates, the nursing home may transfer 
the resident to a hospital prior to death. 

Generally, nursing homes do not have a place to store a resident's remains. Neither 
does the home want to keep the dead body in the room for an extended period, espe­
cially if it is a semi-private room. Accordingly, if the decedent and his or her family had 
made pre-arrangements with a funeral home, the nursing home will call the funeral 
home to inform the funeral director about the death,. whereupon the funeral home will 
transfer the remains. 

If, however; no pre-arrangements are in place with a funeral home, the nursing 
home may pressure the survivor to contact a funeral home quickly to come transfer 
the remains. Yet, the survivor should not be rushed into a decision! \Vhat he or she 
may do in this situation is determine whether the body could bc- moved to the coro­
ner's office for temporary storage while the survivor selects a funeral home. 

10-3:3 Hospital Death 
Death in the hospital is often referred to as an "attended deatJ1." In such deaths, the 
circumstances are known, the causes well documented. ln most cases, the attending 
physician will certify the death and release the body to the funeral home directly from 
the hospital's morgue. 

If, however, a person dies in a hospital and the attending physician is unable to 
certify the cause of death, the hospital's manager is required to report the death to the 
local Justice of the Peace.20 Thereafter, the Justice of the Peace (or medical examiner 
in larger counties) wiH conduct an inquest into the decedent's death. 21 

l 0-4 The Autopsy 
An autopsy is not required in every death. Generally, autopsies are performed under 
two sets of circumstances: (1) the decedent's surviving family members may ask for 

"J() Tex. Crim. Pro. Art.§ 49.04. 
11 Tex. Crim. Pro. Art.§~ 19.(HI. 19.25. 
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an autopsy (referred to in this text as an "elective autopsy")22 or (2) the law requires 
that a Justice of the Peace or medical examiner (in large counties or combinations of 
counties served by a medical examiner) order an autopsy to determine the cause and 
manner of death in cases of accident, homicide, suicide, and undetermined death.23 
If the decedent was an inmate withi.n the state prison system,. under certain circum­
stances, the Texas Department of Criminal Justice can also order that an autopsy be 
performed.2-1 For purposes of this text, we sha11 refer to the autopsies provided for by 
Texas, law as "legally required" autopsies. 

l 0-4: 1 Elective Autopsy 

For a variety of reasons. the decedent's family members may request that a pathologist 
conduct an autopsy on the dead body of their loved one.25 Alternatively, a physician 
may seek the decedent's family's permission tto have a11 autopsy performed.26 In either 
circumstance, a family member must execute a standard written consent form giving 
the physician permission to conduct the autopsy.27 Texas law establishes a priority 
list for the people who may authorize the autopsy and thus execute the consent form: 

1. the decedent's surviving spouse; 

2. the person acting as the decedent's guardian of the person at the time of death, 
or the executor or administrator of the guardian's estate: 

3. the decedent's adult children; 

4. either of the decedent's parents: and 

5. the decedent's adult sibli.rigs.23 

If any of the aforementioned classes contains more than one member-excluding 
the surviving spouse. who always has priority-and the decision falls lo that class,. any 
member of the class can give permission for the autopsy unless another member of 
the class files an objection thereto.29 If a member of the class does file an objection, a 
majority of the members of the class can vote to either support the objection or pro­
ceed with the autopsy.30 

An elective autopsy costs belween $3,000 and $5,000, plus the cost of transporting 
the body.31 1l1e family member who authorizes the autopsy must agree to pay for il 
However, under certain circumstances, health insurance may pay for the autopsy. In 

"i Tex. Crim. Pro. Art.§ 49.31-34. 
i., Tex. Crim. Pro. Art. s 49.25. 
t ·• Tex. Govt. Code !i 501.05~. 
i;; FamilyDol'.tor.org, Autop!'.y, available at hllps://famitydoctor.org/autopsy / (last visited 

May 7, 2020). 
~,; See, e.g., Tex. Govt. Codes 501.055(c). 
~7 Tex. Crim. Pro. Art. § 49.::M. 
,k Tex. Crim. Pro. Art.§ 49.:i:Ha). 
1-, Tex. Crim. Pro. Art.§ 493:Hb). 
:w, Tex. Crim. Pro. Art.§ 49.:l~Hb). 
:11 PBS Frontline, Post Mortem: Death Investigation in AmC'tica. available at http::;:/ /www.npr 

.org/scries/ t :B208980/post-murtcm-<lenth-investigatiun-in-am<..'nca (last visited May 7, 
2020). 
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fact, Texas law requires that all accident and health insurance policies in the state con­
tain a clause authorizing an autopsy in the insurance company's discretion.32 

I 0-4:2 Legally Required Autopsy 
When the death occurs under circumstances that indicate unnatural causes or when 
the coroner suspects the cause of death may be a disease that poses a threat to public 
health, the !:aw provides for the performance of a legally required autopsy.33 Ln those 
circumstances, either the Texas Department of Criminal Justice (if the decedent was 
a prison inmate)3'1 or the Justice of the Peace35 can order an autopsy, even without the 
decedent's family's consent36 

If a person dies an unnatural death from a cause other than a legal execution), if 
a body is found and the cause of death is unknown. if the circumstances of the death 
indicate that the death may be the result of foul play, if suicide is obvious or suspected. 
or if the death was not attended by a physician, the local Justice of the Peace is legaHy 
required to conduct an inquest into the person's death.37 

If a doctor who attends the death is unable to certify the cause of death, the doctor 
must: report to the Justice of the Peace to request an inquest..J.B TI1e Justice of the 
Peace must conduct the inquest quickly,39 at the place the body is found, the place of 
death, or any other place the Justice deems reasonable.~0 The purpose of the inquest 
is to determine the cause and circumstances of the decedent's death.11 During the 
course of conducting the inquest, the Justice of the Peace can exercise his or her 
discretion to order the performance of an autopsy.'12 

10-5 Organ Donati.on Issues 
Once the decedent's remains have been transferred to the funernl1 hoine, medical 
examiner's office, or anywhere other than the scene of death, the survivor may wish 
to turn his or her attention to the issue of anatomical gifts. 

I 0-5: 1 Making the Anatomical Gift 

Texas law provides various, means for individuals to make anatomical gifts. An individ­
ual may make such a gift by: 

r" Tex. Ins .. Code§ 1201.216. 
:o Tex. Crim. Pro .. Art.§ 49.10. 
31 Tex. Govt. Code§ 501.0~~-
3, Tex. Crim. Pro. Art. § 49.10. 
:v, Tex. Govt. Code§ 501.055; Tex. Crim. Pro. Art.§ 49.10. 
:,; Tex. Crim. Pro. Art.§ 49.04(a)(2)-(6). 
~ Tex. Crim. Pro. Art.§ 49.04(a)(7), (8)(b). 
J9 Tex. Crim. Pro. Art. § 49.05(a). 
~• Tex. Crim. Pro. Art§ 49.05(b). 
41 Tex. Crim. Pro. Art§ 49.01 (2). 
4i Tex. Crim. Pro. Art.§ 49. lO(c). 
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1. authorizing a statement or symbol indicating that the person has made an 
anatomical gift lo be imprinted on his or her driver's license or identification 
card;·13 

2. including the gift in his or her wi11;"1 

3. during a terminal illness or injury, communicating the desire to make the ana­
tomical gift to at least two adults, one of whom must be a disinterested wit­
ness;15 or 

4. making the gift through a donor registry either by signing the donor card or 
having someone sign it for him or her.~6 

Revocation, suspension, expiration, or cancellation of a driver's license or identifi­
cation card on which an anatomical gift is indicated does not invalidate the giftY 

An anatomical gift made by wm takes effect on the donor's death regardless 
whether the will is probated:16 Invalidation of the will after the donor's death does not 
invalidate the gift. 19 

10-5:2 In the Absence of a Declaration 
But what if the decedent did not arrange for organ donation? Typically, a medical pro­
fessional trained in these matters will approach the survivor or family to request the 
donation. It would then be left to the family to make the decision. 

Texas law establishes an order of priority to authorize the organ donation of a 
decedent: 

1. an agent of the decedent at the time of death who could had the authority pur­
suant to Texas law to make an anatomical gift of the decedent's organs while 
the. decedent was alive; 

2. the decedent's spouse; 

3. the decedent's adult children; 

4. the decedent's parents; 

5. the decedenfs adult siblings; 

6. the decedent's adult grandchildren; 

7. the decedent's grandparents; 

8. an adult who exhibited special care and concern for the decedent; 

9. the person who was serving as the decedent's guardian of the person at the 
time of his or her death; 

u Tex. Health & Safety Code § 692A.005(a) (I). 
41 Tex. Health & Safety Codes 692A.005(a) (2). 
4', Tex. Health & Safety Code§ G92A.()05(a) (3). 
40 Tex. Heallh & Safety Code§ 692A.005(b). 
47 Tex. Health & Safely Code§ 692A.005(c). 
4x Tex. Health & Safely Code§ 692A.005(d). 
•~ Tex. Health & Safety Code§ 692A.005(cl). 
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10:. the hosp,ita]I adl.lilit11istrator; and 

11. any o,ther person having the autlmri.ty to di,spose of the decedent's body.50 

Of couirse,. because this text: is focused Olill Elde:11' Law, some of the people granted 
a1uthority to make tililese 'Weighty decisions m1ider the Texas statute may not be alive 
should any deds,iomis need to be made. Regard]ess,, we note that the individuals, with 
authority ro n1ake a111ato1nicall gifts of t:he decedent's organs while he or she is alive 
fake priority in the making of such gifts, after he o,r she is deceased over those individ­
ualis. inc.luded in, the authorized! 11ist delli111eatt.edl above.51 

l 0-6 Fu:nerali Issues 
Fun.era! issi~es are some of the most worrison1e issues a survivor has to de.al with 
tollllm"1ing the d.eat·h of ai loved one .. 

10·6:·l Funeral Costs 
As an i.nitital1 matter; tihe: issue o.f cost looms llarg---e for the survivor.-According to the 
Nation.ail Funeral Directors Association, the avera,ge cost of a traditional funeral in 
2:019 was- $)7,640.'"'.! Ifi the burial required the purchase of a vault, the average cost 
jumped to, $9,13S.53 For peop,]le who opt for crnrnation, the median cost in 2019 was 
S5.J50 .. i 1 These prices do notinclllJ,de cemetery, mouument or marker costs, or miscel­
laneous cash-aidvance charges, suclh. as for flowers or an obituary."5 

In deciding how much to, spend on the fllmernll, the survivor should follow the fol­
lowing basic rule: Honor trhe decedent's wishes. These wishes may be expressed in 
the decedent''s Last wm and Testament. Alas, most wills do not go beyond instructing 

•e executor to provide a ''dece111t bmial,," and in amy event, the will is often left unread 
tH after tbe fonerall. The survivor woll11ld do we]ll to determine whether the decedent 
d a Preneed Funernn Auaugement, or whether he or she had executed an Appoint-

1ent of Agent to Control Dispositri\on of' Remahi~S. 

Too, oftem,, though, the decedent W01U1M have expressed no preferences about the 
funeral lm1 those cases, the sunilvor would most likely lean on the family's religious 
li:radlitioms ais a guide to the appropriiate fmt!eral practices. From a secular viewpoint, 
the suinivor cani 111\rn to the Federa1l1 Trade Commission's (FTC) Funeral Rule for 
gt!J.idlam:e on vari:ous aspects oHhe funeral. 111 its preamble to the Rule, the FTC states: 

The Funernll Rul'e, enforced by tlle Federal Traide Commission (FTC), makes it 
possible for you to choose 011J;y those goods a:nd services you want or need and 

:,; 1·ex. Heallth & Safety Code § 692A.009(a). 
"1 'f ex. Heal,tih & Safety Code§ 69:2A:.009(a,). 
:.2 National Fumeral Directors Association,, Statistics: Median Cost of an Adult Funeral, avail­

able: ati http,//www.nfda.org/news/stati,st.ics (last visited May 7, 2020). 
:..:: . ''aitio,ma1ll Funeral! Directors Association, Sta(istks: Median Cost of an Adult Funeral, avail­

a&Je at. htttp:/ /www.nfda.org/ news/ stiatistics {last visited May 7, 2020). 
'.A Nati:onal Fune.rali Directors Association, Statistics: Median Cost of an Adult Funeral, avail­

ab/!e athHp:/ /ww,:,.,.nfda.org/ncws/stalistics (l,ast visited May 7, 2020). 
"~ l\Tatiouaf Funeral ]l)frecton:;, Assodation, Stali,stics: Median Cost of an Adult Funeral, avail­

able af!J'mp://www.nfda.org/news/st!atistics (l:ast vi1sitcd May 7, 2020). 
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to pay only for those you select, whether you are making arrangements when 
a death occurs or in advance. Tne Rule allows you to compare prices among 
funeral homes, and makes il possible for you to select the funeral arrangements 
you want at the home you us . (lne Rule does not apply lo third-party sell­
ers, such as casket and monument dealers, or to cemeteries that lack an on-site 
funeral home.)56 

TI1e Rule gives each consumer the right to: 

1. buy only the funeral arrangements he or she wants; 

2. get price information on the telephone; 

3. get a written, itemized price list when he or she visits a funeral home; 

4. see a written casket price list before seeing the actual caskets; 

5. see a writ1en outer burial container price list; 

6. receive a written statement after deciding what he or she wants, and before he 
or she pays; 

7. get an explanation in the written statement from the funeral home that 
describes any legal cemetery or crematory requirement; 

8. use an "alternative container" instead of a casket for cremation; 

9. provide the funeral home with a casket or urn the consumer buys elsewhere; 
and 

10. make funeral arrangements without embalming.57 

Like the federal government, Texas regulates the funeral industry. The Texas rules 
are available at the Texas Funeral Services Commission website, available at http:// 
www.tfsc.state.tx.us. 

10-6:2 Government Assistance 
-n,e federal government provides some assistance toward funeral and bun.al costs. 
TI1ese come in the form of either Social Security or Veterans Administration (v:A.) 
benefits. 

10-6:2.1 Social. Security Benefits 
The Social Security Administration pays a one-time benefit of $255 to the decedent's 
surviving spouse if he or she was living with the decedent at the time of death.0>5 

If the spouses were living apart hut the surviving spouse was receiving Social Secu­
rity benefits on the clecede11t's earnings record, the surviving spouse may still be able 
to get this 011e•tirne payment.:.') If the decedent had no surviving spouse. a child who 

!,, Hi C.ER ~ 453. 
''7 16 C.FR. ~ 453. 
'..,. 20 C. FR § 11U4 .:390. 
:t, 20 C.EH. ~~ 401U91: •H"1.'.H7. 
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is eligible for Social Security benefits based on the decedent's record in the month of 
the decedent':::", dea(h can get this payment.r,o 

10-6:2.2 Veterans Adn1inistration Benefits 
l11e , ,eterans Administration (VA) provides five types of burial benefits: 

1. burial allowance based on service-connected death; 

9 burial allowance based on non-service-connected death; 

3. burial allowance for a veteran who died whil.e hospitalized by the VA 

4. burial plot or interment allowance; and 

5. reimbursement for transportation of remains.61 

The term ''burial'' encompasses all legal methods of disposing of the remains of a 
decedent. including cremation, burial at sea, budal at a cemetery. and donation to a 
medical school.62 

In addition to these services, the VA provides other benefits and services toward 
the memorialization and interment of veterans and certain survivors. 1l1ese include:. 

1. burial in a national cemetery; 

2. Presidential Memorial Certificates: 

3. burial flags; and 

4. headstones or markers. 6:l 

What this all means is that an honorably discharged veteran is eligible for inter­
ment in a national cemetery. 'Ole VA provides the gravesite free of charge, as well as 
the grave opening and closing, perpetual care, a government headstone or marker, 
a burial flag, and a Presidential Memorial Certificate. Cremated remains are buried 
or inurned in national cemeteries in the same manner and with the same honors as 
casketed remains. These benefits enable a surviving spouse to save significant sums 
ot money on the decedent's funeral and burial costs. 

In addition to military veterans" the following categories of decedents are also eligi­
ble for burial in a national cemetery: 

1. reservists and National Guard members eligible for retired pay or would have 
been eligible but for their being under 60 years of age; 

2. reservists and National Guard members who die while undergoing treatment 
at the government's expense for service-related injury or illness; 

3. members of the Reserve Officer Training Corps (ROTC) who die as a result of 
service-related injury or disease; 

4. commissioned officers of the National Oceanicand AtmosphericAdmin istration; 

,,, 20 C.ER § 404.392. 
ii 38 C.ER. § 3.1700(a). 
•~ 38 C.ER § 3.1700(bJ. 
'.."l 38C.ER. §3.1700(c). 
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5. commissioned o.ffic.ers of the f~egu1lar or Reserve Corps of the Public Health 
Service;, 

G. United States Merchant. Mariners who served during \.V\VII; 

7. cerrtaiin veterans of the PhiJiippi,ne Armed Forces who served before January I, 
]9'46i 

8. an iF11divi1dual who serrved i1n the rni.litary serivices of a U.S. ally during a period 
of war, was dishonorab)1y discharged therefrom, and was a citizen of the United 
States both at the time !he or she enlisted iin the armed forces of the U.S. ally 
and at the ti.me his or her selivice ended; 

9. tthe unmarried surviviing spouse of an elli1gib:De decedent, even if that decedent 
is not bl!Jlried i.n the natuona1] cemetery; and 

10. a minor chilcJl ot am eJlitgibJe decedent, Sl!Jlbject to certain conditions.';.i 

Ehigl1bie veterans ,vl,o, are bm:ied in a non-governmental cemetery may still qual­
ify for a1 free grave marker. Additi'onaHy; the veteran's surviving spouse or survivor 
of ai lle:gaE union i1s el.igtble for a bllllrifa~I benefiit.65 l f the decedent died as a result of a 
service-com\lilectedl disabi1l1ity, the VA may grant: additional burial benefits to the sur­
viving spouse or survivor 0€ a legal l!Jllilion to indU1de the plot or interment allowance, 
reiimbursemelil t foli transportatr~on, and the se:rivice-connected burial allowance.00 

l 0-6:3 Crem,ation Issues 

In sorme drdes, a debate rages about the viritues of cremation compared with tradi­
tional bm-iiat For a variety of reaso1.11s,. many people today are turning to cremation. 
Earli'er in1 this chapter, we discovered Oiat cren11ation costs less than burial. It is no 
wonder, then, that several cremation soci1etiies. have sprung up all over the country. 
Indeed,, soi:ne have sprung up in Texas where the average cost of a cremation is under 
$],000, much less than ille aveira,ge $10,000 it. costs for a traditional burial.6i 

rn Texas, n10 !aw requires a casket: for cre·rrnation. On the contrary, federal law 
requires a hrnie:ral horine or crematory to i1rnforim the decedent's family that they may 
use alli allte:1mati1ve contaiiuer, and to make such COJiltainers available w them.GS An 
allternative conlaineri may be made ohmfi1mishefE wood, pressed wood, fiberboard, or 
cardboard. &): 

After cremati1011 ,, the d.eeediellltr's f.nn:ily may store tthe ashes in a crypt, niche. grave, 
or,· container al home.70 Alternatively, the fam~Jy members could scatter the ashes over 
''un:inhabi1t.ed pU!lbl:ic land!, over a public waterway or sea, or on the private property of 

bl 38 C.ER. § :18.620. 
"r1 :~8 CJZR. §, :i8.1702{a). 
1" i 38 C~F:l,,t, § 38'.1702(a). 
'·7 US Fi.rncrnl1s Online. A1m1,111.::'.in1:f a Ifu1ncrall or Crenrnl'im1 in Texas. Ot'Oilablc at httµ:/ /www 

.us-fonernls.com/funeral-artkllcs/funiernls-and,-cremati'ons-in-lexas.html#.V2cXA-T6tjo 
Oasf visiited Maiy 7, 2020) ., 

'" 16 C.ER. § 453.2(b) (2))(i}. 
'" HI C. ER. § 453..1 (a). 
70 Tex. l·llcaltb &Safely Code§ 716,..302'(e)(I). 
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a consenting owner .. "71 Unless the container is biodegradable. the decedent's family 
must remove the ashe:, from the container before scattering.72 

10-6:4 Deatl1 Certificates 
l11e death certificate is a legal document that provides proof that a death has 
occurred.73 l11e certificate includes the date of death. the decedent's Social Security 
number. and the name of the place and the specific number of the plot, crypt, lawn 
crypt, or niche in ,vhich the decedent's remains will be interred or, if the remains 
will not be interred, the place and n1anner of other disposition.'~ The certificate also 
includes the cause of death, as certified by the attending physician75 or, if the death 
\i.as not attended, by the person conducting the inquest into the decedent's death.76 

l11e medical certification part of the certificate can be amended following the conclu­
sion of an autopsy and receipt of the autopsy results. 77 

10-6:4. l Obtaining Copies of the Death Certificate 
The process of obtaining the death certificate is not too difficult for the surviving 
spouse. TI1e surviving spouse answers some questions at the funeral horne regard­
ing the decedent's date of birth, parentage, and work history. The funeral director 
forwards that informaHon to the hospital or physician who will be certifying the 
death. Once the doctor enters the cause of death and signs the certificates. Texas 
Department of State Health Services, Vital Statistics Unit, issues death certificates. 
The survivor pays for the certificates as part of the funeral costs paid to the funeral 
home. Indeed, in most cases, it is the duty of the funeral home director-as the person 
responsible for interment of the body or disposition of it if it is not being interred-to 
file the death certificate.;8 

Beyond the original copies issued to the survivor, lhe Vital Statistics Unit issues 
certified copies of death certificates to qualified par'ties for a fee. 79 Qualified parties 
are limited to immediate family members (i.e., the decedents surviving spouse, 
children, siblings, parents, or grandparents) or people with ai special relationship with 
the decedent (such as the executor of the decedent's estate) who musr provide legal 
documentation proving the special relationship. R/1 

71 Tex. Health & Safety Codes 716.302(e)(2), (3). 
71 Tex. Hcahh & Safety Code 9716.304 . 
-rJ Tex. Health & Safety Code;§ 193.001. 
7~ Tex. Health&: Safety Code§ 193.00l(a)-(c). 
,:, Tex. Health & Safety Code§ 193.005(a). 
;,; Tex. Health & Safety Code§ Ef{.005(c). 
n Tex. Health & Safety Codes 193.005(i). 
ib Tex. Health & Safety Codes l!::J'.H}02. 
7'.l Tex. Health & Safety Code§ 191.0045(a)(l). 
i;, Texas Heallh and Human Services, Texas Dept. of Stale Health Services, Vital Statistics, 

Bir th and Death Veri licatio n s. ava£l able a I h ttps:/ / dshs. texas.gov / vs/ rcqproc:/ vcri fie at ion 
.shtm (last visited May 7, 2020). 



\VHEN DEATH STRIKES 221 

10-6:4.2 Uses of the Death Certificate 
TI1e death certificate is an important legal document that enables the decedent's 
family members to close up the decedent's business matters here on Earth. As an 
initial matter, receipt of the death certificate is necessary for the burial: or other dispo­
sitfon of the decedent's remains. 81 Next, when the named executor of the decedent's 
estate applies for probate of the decedent's Last Will and Testament and of his or her 
estate, the named executor must provide proof to the court that the decedent has 
died.~ The decedent's death certificate constitutes the best form of proof that the 
decedent has indeed died. Finally, the decedent's survivors wil:I also need copies of his 
or her death certificate to deliver to the bank, insurance company, stock broker, and 
other people with who they must now do business on the decedent's behalf. 

10-7 Administrative Issues 
At the same time that he or she is addressing funeral issues, the survivor must also 
address important administrative issues. The proper approach to these issues will 
go a long way to ensuring the smooth transfer of the decedent's estate to his or her 
beneficiaries or heirs. 

10-7: 1 Gather the Documents 
TI1e survivor must, as soon as possible after the decedent's death, gather the dece­
dent's original legal documents, along with any other vital information. Among other 
things, the documents may include (to the extent they exist): 

• Last Will and Testament; 

• codicil to any Last Will and Testament; 

• Body Bequeathal Contract 

• pre-need funeral contract and burial instructions; 

• Cremation Society membership; 

• names, addresses, and telephone numbers of family members; 

• Social Security number; 

• pension documents for any survivorship payments; 

• memoranda regarding the distribution of personal effects; 

• Living Trust Agreement; 

• amendments to living trusts; 

• prenuptial agreement; 

• postnuptial partition agreement; 

• conversions to community property under Texas Family Code§ 4.102: 

"' Tex. Health & Safr·ly Codes 19:1002. 
" 2 Tex. Est. Code ~ 256.151 (I). 
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• Community Properl)' Survivorship Agreement; 

• Family Lim.ited Partnership Agreement: 

• pension survivorship rights: 

• life insurance policies; 

• automobile title (s); 

• deeds to real property; 

• residential leases; 

• mortgages/liens against real property; 

• notes receivable and payable: 

• judgments of record; 

• active litigation files: 

• buy-sell agreements; 

• partnership agreements; 

• password lists for computer access; 

• previous year's federal income tax returns (IRS Form 1040, Form 1040A and 
necessary schedules) and identity of the decedent's tax preparer; 

• stocks and bonds: 

• list of bank deposits: and 

• decedent's driver's license. 

10-7:2 Secure the Computer 
Th.e decedent would most likely have left a computer at home. However, the sur­
viving spouse may not be familiar with either the operation of the computer or the 
information stored on it. Yet, the computer might contain financial data, family rec­
ords, the identity of heirs, or a computer address book with phone numbers and 
e-mail information .. If t.he surviving spouse is not computer literate. he or she should 
retain the services (or help) of someone who can assist in the retrieval of this infor­
mation. If this information reveals that the decedent had online subscription agree­
ments, the surviving spouse should close them out. The surviving spouse wou ld 
also have to decide whether he or she wants to continue the decedent's Internet 
access agreement. 

At the very least, the surviving spouse should have the computer hard drive 
''wiped" clean by a computer technician before the spouse disposes of it. 

10-7:3 Notifications 
Following the death of a loved one, the survivor faces the often unpleasant task 
of notifying various. people and entities. Some of those notifications have legaJ 
implications. 
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10-7:3.1 Family Members 
It is very important that the survivor notifies the decedent's family members of his 
or her death. Some-if not all-of these family members may be beneficiaries in the 
decedent's Last Will and Testament. Others just need to know, if for anything else. to 
preserve family harmony. 

10-7:3.2 Obituary 
The funeral home normally asks whether the survivor desires an obituary. Obituaries 
are voluntary, yet can be quite expensive. \\lhether or not the survivor opts to have an 
obituary, and how long he or she decides it should be, is a matter of personal prefer­
ence. \1\Te simply note that the obituary has no legal significance and is not an official 
notice of the decedent's death. 

10-7:3.3 Power of Attorney 
If someone other than tJ1e surviving spouse holds a durable power of attorney for 
the decedent, the surviving spouse should inform that person about the death imme­
diately. After all, the agenfs authority under a durable power of attorney terminates 
upon the principal's death. 8.1 However, acts performed by the agent after the princi­
pal's death are valid if the agent was acting in good faith and was not aware of the 
principal's death_s,, It is important, therefore, that the agent be informed about the 
principal's death as soon as possible lest he or s.he does something that contradicts 
the surviving spouse's wishes. 

10-7:3.4 Clergy 
After notifying the family, to the extent the decedent was religious, the survivor shoul 
call the local religious leader of the decedent's. faith or house of worship. The survivor 
should seek to honor religious traditions important to the decedent. The survivor 
will typically find that the clergy may be deeply involved with the funeral, offering 
suggestions to honor traditional religious practices and meeting with family members 
to prepare a eulogy. 

10M7:3.5 Social Security 
TI,e Social Security Adrninistrc1tion recommends that, as soon as possible after the 
death of someone who was receiving Social Security benefits, a family member should: 

1. Notify Social Security of the beneficiary's death. fn rnost cases, the funeral 
director will report: the person's deatJ1 to the Social Security Administration. To 
facilitate that, a survivor should give the funeral director the deceased's Social 
Security nurnber so he or she can report the death."'-; However, the survivor 
should still call the Social Security Administration's toll-free number (l-800-772-
12.13) soon thereafter to ensure the survivor's bene fits are properly processed. 

" 1 Tex. Est. Code §~ 751.13 I (1), 7:>2.05 I. 
" 1 Tex. Esl. Code ~ 751.054 (a) . 
.....-, Soda! Scrnrity Administra1ion, How Soda! Security Can H(•lp You Wlwn a Family 1\.fomb(•r;­

Dics. available at hllps://www.ssa.gov/pubs/EN-OS-10008.pdf (last visited May 7. 2020). 
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2. If the decedent had been receiving monthly Social Security benefits by direct 
deposits. the survivor should notify the bank or other financial institution 
of the beneficiary's death. 1l1e survivor should also request that. any funds 
received for the decedent for the month of death and later be returned to the 
Socia.I Security Administration.86 

3. If the decedent received benefits by check. the survivor should not cash any 
checks received for the rnonth the decedent died or thereafter. Instead, he or 
she should return the checks to the Social Security Administration as soon as 
possible. s7 

If the surviving spouse is receiving Social Security benefits on the decedent's earn­
ings record, upon receiving notification of the decedent's death, the Social Security 
Administration will change the payments to survivor's benefits. 88 

If the survivor is already receiving Socia) Security benefits based on his or her own 
earnings record, he or she should apply for survivor's benefhs.69 This can be done during 
the survivor's initial contact with the Social Security Administration. 1l1e survivor will 
receive only one check, but it will be based on the bigger of the two earnings records.<JO 

A surviving spouse receives full benefits at age 65 or older, or reduced benefits as 
early as age 60.91 A disabled widow or widower can receive benefi ts at ages 50-60.92 

The sun~vor's benefit may be reduced if he or she also receives a pension from a job 
where Social Security taxes were not withheld.93 

10-7:3.6 Office of Personnel Management 
The Office of Personnel Management (OPM) handles the retirement and death ben­
efits for all federal employees and retirees. If the decedent was a federal employee or 
retiree, the survivor should report the death by calling the OPM at 1 (888)-767-6738.91 

The survivor could also inform the OPM by completing an online form available on 
the OPM website, OPM.gov.95 

After reporting the death to the OPM, the survivor can apply for benefits through 
the OPM. If the decedent had be.en receiving a monthly pension from the federal gov­
ernment, the surviving spouse win be entitled to a monthly survivor's pension. He or 
she will also receive a lump sum payment, covering the benefits earned from the first 

i,lj Social Security Administration, How Soda) Security Can Help You When a Famiily Member 
Dies, available at hUps://www.ssa.gov/pubs/EN-05-10008.pdf (last visited May 7. 2020). 

~; Social Security Administration, How Social Security Can Help You When a Family Member 
Dies. available at hnps://www.ssa.gov/pubs/EN-05-10008.pdf (last visited May 7, 20W). 

"' 20 C.F.R. § 404.335. 
~ 20 C.ER. § 404.335. 
w 20 C.ER. § 404.335. 
~i 20 C.ER § 404.335. 
~, 20 C.ER § 404.335(c). 
!c 20 C.ER. § 404,335(c)(3). 
!.>l Office of Personnel Management Website, OPM.gov, My Annuity and Benefits, available 

at https:/ /www. opm.gov /retirement-services/ my-an nuity-and-bcncfits/lifc-cvcnts/ death 
/report-of-death/ 0ast visited May 7, 2020). 

!t:. Office of Personnel Management Website, OPM.gov, My Annuity and Benefits. available 
at https:/ /www. opm.gov /retirement-services/ my-annuity-and-bcnefits/lifc-cvcnls/ death 
/report-of-death/ (last visited May 7, 2020). 
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of the month to the decedent's date of death.96 To receive said benefits, the surviving 
spouse must complete the appropriate Application for Death Benefits form and attach 
any other forms and/or evidence as the application or circumstances require.97 

TI1e surviving spouse should attach to the application a copy of the decedent's 
death certificate and a copy of the couple's certificate of marriage. He or she should 
then send the completed application to: 

Office of Personnel Management 

Retirement Operations Center 

ATTENTION: Survivor Processing Section 

Post Office Box 45 

Boyers, PA 16017-0045°18 

A widow or widower who is claiming benefits for himself or herself and on behalf 
of children should file one application?) 

TI1e OPM also supervises the Federal Employee Group Life Insurance (FEGLO 
program. Most federal employees are eligible for the program. fi the decedent was a 
participant in the program, the survivor should either contact the decedent's human 
resources office for a claim form (Form FE-6) or download one from the FEGLI web­
site at www.opm.gov/insure/life. The claimant should submit the form, along with 
a certified death certificate, an Agency Certification of Insurance Status (Form SE 
2821), and other supporting documents such as court orders, assignments,. powers of 
attorney, birth certjficates, guardianship papers, and election forms verifying FEGLI 
coverage to the human resources office or, if so instructed, directly to FEGLI at: 

P.O. Box 6080 

Scranton, PA 18505-6080 

1l1e address for overnight deliveries is: 

OFGELl 

10 Ed Preate Drive 

Moosic, PA 18507100 

,., 5 C.EH. § 843.201. 
'J1 Office of Personnel Management Website. OPM.gov. My Annuity and Benefits. available 

at ht tps:/ /www. opm.gov /retirement-ser vices/my-annuity-and-bene!its/lifc-even ts/death 
/report-of-death/ (last visited May 7, 2020). 

i"' Office of Personnel Management Website, OPM.gov. My Annuity and Benefits. available 
at h tt ps:/ / www. o pm.gov/retirement-services/ my-an nu i ty-and-benefi ts/life-even ts/ dl'"ath 
/report-of-death/ 0ast visited May 7, 2020). 

1'' Office of Personnel Management VVebsite, OPM.gov. My Annuity and Benefits. available 
at https:/ /www. oprn.gov /retirement-services/my-annuity-and-bencfits/lif e-events/death 
/report-of-death/ Oas( visited May 7, 2020). 

1°' Unit eel States Office of Personnel Management, Federal Employees' Group Life Insurance 
(FEGLI) Program Handbook. 19:::! (2019). 
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10-7:3. 7 Other Pension Administrators 
The survi\~ng spouse should have information on other pensions the decedent received. 
lf that is not readily available, the attorney should ask to see the decedenr's copy of the 
pre~ous year's federal income tax return. Attached thereto should be one or more IRS 
Form 1099 that would identify the payor and give other account information. 

10-7:3.8 Life Insurance Companjes 
lf the decedent owned life insurance policies, the survivor must locate each policy. 
The survivor should then contact the issuer to begin the paperwork to file a claim. 
1l1e insurance company will mail the claim forms to the survivor. The survivor will 
complete the claim form and return it to the issuer, along with a copy of the decedent's 
death cenjficate. 

Te,xas law imposes certain deadlines on the insurance company as regards the 
receipt. investigation, and paying of the claim. The insurance company must acknowl­
edge the claim and start investigating it within 15 days of receiving written notice of 
the claim.101 As part of its investigation. the company may request additional items and 
statements it reasonably believes it would need to make a determi.ncll"ion reference the 
claim.102 Once the company has received all necessary information, it has another 15 
days to notify the claimant in writing whether it will accept or reject the claim. 1ro IJ the 
company cannot meet these deadlines, it must inform the claimant of this inability, 
whereupon the company will have an additional 45 days to accept or reject the claim. 10 1 

If the company then rejects the claim, it must give the claimant written notice as to the 
reason why. 1c6 1f the company accepts the claim and agrees to pay, it must send pay­
ment within 5 business days of its informing the claimant that it would pay the clairn. 10•; 

All things considered and barring any further delays, the insurance company mu.st 
pay the claim no later than GO days after receiving the claim. proof of the beneficiary's 
death, and documents confirming the rights of the claimants to the proceeds. 107 

10-7:3.9 Tax Appraisal District 

Lf the survivor is the decedent's spouse, he or she sbou Id contact the local tax appraisal 
district as soon as possible after the decedent's death. 

Lf a homeowner is receiving the 65-plus exemption 10a and dies leaving a surviving 
spouse under age 65, the surviving spouse can continue the homestead exemption 
so long as he or she is 55 or older at the time of the decedent's death, and (1) lives in 
and (2) owns the home and (3) applies to continue the tax exemption. 1v1 Appendix 18 
contains an Application for Residence Homestead Exemption form. 

1'J1 Tex. Ins, Code§ 542.055(a)(l). 
irr; Tex. Ins. Code§ 542.055(a) (3). 
•03 Tex. Ins. Code § 542.056(a). 
10: Tex. Ins. Code§ 542.056(d). 
io.; Tex. Ins. Code § 542.056(c). 
1'" Tex. Ins. Code § 542.057 (a). 
107 Tex. Ins. Code§ 542.058(a). 
1.:.- Tex. Tax Code§ 1 J.13(d). 
1''-' Tex. Tax Code§ 11.1:1(q). 
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10-8 Assets and Accounts that Pass Outside Probate 
Many assets pass to survivors without going through the probate process. These 
assets range from iten1s as simple as bank accounts to complex creations like the 
revocable living trust. In this section. we discuss some of those assets and look at how 
survivors could ensure that they receive the assets after the decedent's death. 

10-8: 1 Bank Accounts 

In Chapter 5, we discussed bank accounts and their function as resource management 
tools for the elderly. We return to them now to focus on bank accounts the proceeds of 
which can be transferred to a decedent's survivor without going through the probate 
process. The survivor should determine whether he or she is a party on any of these 
types of accounts and should take appropriate action to have accounts transferred to 
his or her name where applicable. lf the survivor is not sure about his or her owner­
ship status reference an account, he or she should ask the financial institution for a 
copy of the signature card. The card is actually a contract that \Vil! show whether the 
survivor is entitled to become owner of the account now that the decedent has died. If 
the survivor is thus entitled, he or she should give a death certificate to the financial 
institution. whereupon it would release the funds to the survivor. 

l 0-8: 1.1 Single Party Account With Payable on Death 
(POD) Beneficiary 

As we discovered in Chapter 5, an elderly person who owns this type of account is, 
while still alive, the only person with authority to access it. Upon the eider's death, 
however, the person or persons named on the account card as the POD beneficiary 
or beneficiaries become the owner(s) of the account. 110 The POD arrangement super• 
sedes anything the elder may say about the account in his or her Last Will and Tes­
tament. 111e account proceeds pass outside of probate, and are not included in the 
decedent's estate. 111 

10-8: 1.2 Multiple Party Account With.out Right 
of Survivorship 

ll1is type of account is commonly referred to as a "joint account." During the lifetime 
of all parties to the account, the account belongs to them all to their respective net.con­
tributions to it-unless clear and convincing evidence exists that they intended other­
wise. 112 In short, each person is entitled to what he or she deposited, minus what he 
or she withdrew, plus a proportionate share of the interest earned by the account. 113 

Notwithstanding this ownership arrangement, any of the account owners may with­
draw any amount from the account at any time, and the financial institution will honor 
the withdrawal request. 11-1 \Vhen one of the parties dies, his or her net contributions to 

110 Tex. Est. Code g 113.052. 
111 Tex. Est. Codes 113.0f,2. 
m Tex. Est. Code§ 113.102. 
tu Tex. Est. Code§ 113.003. 
11 •1 Tex. Est. Code§ 113.203. 
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the account pass according to the terms of his or her will or (in the absence of a will) 
by the laws of intestacy. 115 

10-8: 1.3 Multi.pie Party Account With Right 
of Survivorship 

TI1is type of account has all the features of the multiple party account without right of 
survivorship except that when an account holder dies, his or her share of the account 
passes to the surviving owners. 116 However, this is so only because the parties to the 
account have a written agreement-signed by all parties including the decedent­
establishing the right of survivorship in the joint account. 117 111e agreement normally 
contains language substantially similar t.o the following: 

On the death of one party to a joint account, all sums in the account on H1e date 
of the death vest in and belong to the surviving party as his or her separate 
property and estate. 118 

No probate is necessary for the survivors to access the funds in the account. Nei­
ther a will nor the inheritance laws control the account. However, the IRS may seize 
the account to settle the tax debt of any of the owners. 

10-8: 1.4 Multiple Party Account With Right of 
Survivorship and Payable on Death Provision 

The partjes to this account own the account in proportion to their net contTibutions to 
it The financial institution may pay any sum in the account to any of the parties at any 
time. On the death of the last surviving party, ownership of the account passes to the 
POD beneficiary or beneficiaries. 119 

10-8: 1.5 Trust Account 
A trust account is an account with one or more persons named as trustee for the funds, 
and one or more persons named as beneficiary of those funds. During the liJe of the 
creator of the trust (referred to as the grantor or settlor). the funds belong to the 
trustee. 12<i The beneficiary or beneficiaries have no rights to the account. The trustee 
may withdraw funds from the account. 121 A beneficiary may not withdraw funds from 
the account before all trustees are deceased. 122 Upon the death of the last surviving 
trustee, ownership of the account passes to the beneficiary or bencficiaries. 12.1 Accord­
ingly, the trust account is not a part of the trustee's estate and does not pass under the 

11 , Tex. Est. Code§ 113.151. 
m Tex. Est. Code§ 113.151. 
1 n ·r ,;-· c d • §' 11 " r>r: 1 ex. ~st. o c . ,J . . ,> . 
11 •· Tex. Est. Code § 1 I 3.051 (b). 
11 ~ Tex. Est. Code § 113.052. 
r.•, Tex. Est. Code§ ll 3.104. 
1~1 Tex. Est. Code § 113.052. 
1:r1 Tex. EsL Code§ ll3.tJ52. 
iZ'.i Tex. Est. Code § J 13.15:{. 
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trustee's will or by intestacy unless the trustee survives all of the beneficiaries and all 
of the other trustees. 12•1 

10-8:2 Brokerage Accounts and Dividend 
Reinvestment Plans 

\Vhen the decedent owned an investment account wherein he or she owned stock 
(such as with a brokerage account or a Dividend Reinvestment Plan) with an out-of­
state institution (as is the case with most Dividend Reinvestment Plans), the wording 
of the institution's paperwork will determine what happens to the shares held by the 
decedent upon his or her death. For the account proceeds to pass outside probate, 
the paperwork must clearly indicate a right of survivorship or a POD designation; if it 
does not, the financial institu tion will in all likelihood demand Letters Testamentary 
and the asset will be subject to the probate process. 

10-8:3 Automobiles 
Texas now makes it relatively easy to transfer ownership of an automobile upon the 
death of the owner. Each Texas automobile title now contains. a separate optional right 
of survivorship agreement that (I) provides that if the agreement is between two or 
more eligible persons, upon the death of one or more of the owners, the motor vehide 
will be owned by the surviving owners; and (2) provides for the acknowledgment by 
signature, either electronically or by hand, of the persons. 12~ If the vehicle is regis­
tered in the name of one or more of the people who acknowledged the agreement, the 
title may contain a: (1) rights of survivorship agreement acknowledged by all the per­
sons or (2) remark i( a rights of survivorship agreement is on file with the Department 
of Transportation. 126 Upon the death of one of the owners (in our context, the elderly 
owner of the vehide), the survivor can get title transferred to him or her by simply 
presenting the title and death certificate to the local tax assessor-coUector's office.127 

If the title lists both names but there is no right of survivorship, before transferring 
title, the tax assessor-collector will ask for Letters Testamentary, an Order Admitting 
Will to Probate as Muniment of Title, or an Affidavit of Heirship to a Motor Vehicle.12, 

10-8:4 Community Property Survivorship Agreement 

In 1987, Texas amended its Constitution so as t:o authorize community property survi­
vorship agreements. 12') Stated simply, a community property survivorship agreement 
is an agreement between spouses creating a right of survivorship in community prop­
erty. 130 \Vhen a married person who has executed such an agreement dies. his or her 
share of the community property described in the agreement passes to the surviving 

1·•·1 -1· J7 ··t c 1-, § 11•) or:2 •• ex. ~s . oc. c ,). ,l . 

ii:, Tex .. Transp. Code§ 501.0:11 (a). 
1~1; Tex. Transp. Code§ 501.0:H (b). 
m Tex. Transp. Code§ 501.031(c)(2). 
1211 Tex. Transp. Coclc § 501.074(a). 
•~~, Tex. Const. art. XVI,§ 15. 
1M, Tex. Est. Cocle § 112.001. 
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spouse. 131 Texas law holds that the agreement is effective to pass title to the commu­
nity property without any further action. 132 

Notwithstanding the effectiveness of the agreement to pass title to the surviving 
spouse, Texas law provides that after the decedent's death, the surviving spouse may 
apply to the court for an order establishing that the agreement is valid and satisfies 
the requirements of the law. 1JJ TI1is requires the surviving spouse to produce the orig­
inal community property survivorship agreement in court. 131 Following the court's 
adjudication that the community property survivorship agreement is valid, the surviv­
ing spouse must file the agreement with the County Clerk. 1J5 

TI1ereafter. the surviving spouse may sell any community properly that he or she 
obtains through the community property survivorship agreement. but must wait 6 
months after the date of the decedent's death to make the sale. 1•36 So long as the sur­
viving spouse has filed the agreement with the County Clerk. the purchaser is assured 
of good title. 1J7 

10-8:5 If tbe Survivor Spouse Receives Dividend Checks or 
Other Payments Made Out to the Decedent 

Following the decedent's death, it is possible for the surviving spouse to receive div­
idend checks or other payments made out to the decedent. These typically arrive in 
the mail. Should this happen, the surviving spouse has two options in dealing with 
these payments. 

1. First, the surviving spouse can return the payment, and request that a new 
check be issued to the "estate of the decedent."l3.~ 

2. Second, if a court of competent jurisdiction has already appointed an execu­
tor or administrator of the dece.denfs estate and the check is either in pay­
ment for the redemplion of currencies or for principal and/or interest on U.S. 
securities, payment for tax refunds, or payment for goods and services, the 
survivor can have the executor or administrator deposit the check in the dece­
dent's account. 139 In endorsing the check, the executor or administrator must 
include, as part of the endorsement, an indication of the capacity in which the 
executor or administrator is endorsing. An example would be: "John Jones by 
Mary Jones, executor of the estate of John Jones." 140 

m Tex. Est. Code § 112.052 .. 
i;,, Tex. Est Code§ 112.053 .. 
m Tex. Est. Code§ 112.101 (a). 
1~ Tex. Est. Code§ 112.101 (d). 
m Tex. Est. Code§' 112.105. 
i:vi Tex. Est. Code§§ 112.204, .206. 
137 Tex. Est. Code§§ 112.204, .206. 
JJ/( See 31 C.ER. § 240.15(b). 
r.-,; 31 C.F.R § 240.lS(a)(l)(i). 
u,i 31 C.F.R. s 24,0 . .15(a)(l)(i). 
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10-8:6 IRA Funds 
If the decedent had an individual retirement account (IRA), if the financial institution 
distributes any proceeds to the beneficiary, the beneficiary will be obligated to include 
the amount received in his or her gross income for the year of receipt, and to pay all 
taxes due thereon. 111 If the surviving spouse is the IRA beneficiary, he or she ca.n roll: 
over the IRA distribution into his or her own IRA. thus deferring the federal income 
tax . .H2 lf the decedent had a large est.ate subject to the federal estate tax, the surviving 
spouse can defer the estate tax by utilizing the unlimited marital deduction.HJ 

To receive the IRA proceeds or initiate the IRA rollover, the surviving spouse must 
contact the IRS trustee. He or she wilJ need to supply the trustee with a copy of the 
decedent's death certificate. Upon receipt, the IRA trustee will process the payment 
or IRA rollover. 

10-8: 7 Trust Assets 
lf the decedent had executed a revocable living trust, it is likely that he or she named 
the surviving spouse as the successor trustee. This would minimize the procedures 
required to majntain the trust upon the decedent's death. In reality, the ownership of 
this joint revocable living trust will not change; the trust will simply continue for the 
surviving grantor's benefit. All assets in the trust will now be available to the surviving 
spouse-as they were while the decedent was still alive. 

Ii, however. the survivor is not named as the successor trustee, authority for man• 
agement of the various trust assets will vest in the person who is named as successor 
trustee. In order to access the various trust assets, the successor trustee will need the 
original trust agreement. and a copy of the decedent's death certificate. 

Ii the living trust contains credit shelter trust provisions, tl1e successor trustee will 
have. to re-title appropriate assets to fund the credit shelter trust 111e Elder Law attor­
ney will be able to guide the survivor in this process. If the successor trustee retains 
the same attorney who drafted the trust instrument, he or she will be familiar with the 
decedentJs intent in creating the trust, and will be able to advise the successor trustee 
in fulfilling it. 

·we note, however, that recent changes to tax law have made the credit shelter 
trust almost: obsolele. One of the main purposes of a credit shelter trust is to limit 
estate taxes when the surviving spouse dies. Recent tax law changes have made the 
federal estate tax inapplicable to nearly all Americans. A certain amount of each per­
son's estate is exempted from taxation by the federal government. Under the most 
recent changes to this section of the Internal Revenue Code (IRC). the basic exclusion 
amount for the estate of a person dying between December 31. 2017, and January 1. 
2026, is $10,000,000. 1""' \.1/hen adjusted for inflation pursuant to the provisions of the 
statute/15 the amount was $1.1.4 mi.Ilion in 2019. 111is meant that a decedent who died 
in 2019 with an estate valued at less than $11.4 million pa.id no federai.l estate tax .. 

ui 26 U.S.C. §§ 72(a)(l), 403(a)(l). 
1 ◄ :1- 26 U.S.C. § 403(a)(4). 
11:1 26 U.S.C. § 2056(a). 
1~·• 26 lJ.S.C. § 2010(c) G1)(C). 
14 ~ 26 U.S.C. § 2010(c)(3) (B). 
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Moreover, if the decedent had been married and had died without ever using any of 
his or her allowance. the surviving spouse could add the decec1.sed spouse's exclusion 
amount to his or her own.1-16 This means that for the deced("nt dying i.n 2019, $22.8 
million dollars (the total value of both exclusions) is protected from federal estate tax­
ation without complex estate planning .. Because most Americans do not have estates 
of thar magnitude, the credit shelter trust-which used to be uti.lized to transfer asse ts 
to spouses to shield them from estate taxes-is slowly becoming obsolete. 

10-9 Hom.estead Occupancy 
\\e addressed homesteads in Chapter 3. Under Texas law, a homestead is ''the dwell­
ing house constituting the family residence, together with the land on which it is sit­
uated and t:he appurlenances connected therewith."11; Technically, and pursuant t.o 
the modern homestead exemption laws, the homestead is an artificial estate in land, 
created to protect the possession and enjoyment of the owner against the claims of 
creditors by preventing the sale of the property for payment of the owner's debts so 
long as the land is occupied as a home. 

Laws exempting the homestead from liability for debts of the owner are strictly of 
U.S. origin. They did not exist under the English Common Law. Accordingly, today's 
homestead rights exist only through the constitutional and statutory provisions that 
create them. Nearly every state has created such provisions; the earliest such provi­
sions in what is today the United! States were enacted in 1839 in what was then the 
Republic of Texas. 146 

J0-9:1 The Texas Homestead 
f1 Texas homestead laws are unique. Truly, no other state affords homeowners 
,ilar protection and benefits-although, as in any other state, a person can claim 

11ly one homestead. 

u6 26 Ll.S.C. § 20IO(c)(4) , (5). 
117 Farrington v. First Nat'/ Bank of Bellville, 753 S.W.2d 248 (l'ex. App.-Houston I 1st Dist.] 

1988. writ denied). 
14 According to the Texas State Historical Association, many Americans who settled in Texas 

in the early nineteenth century were pursued by their creditors, and for their protection, 
Stephen E Austin recommended a moratorium on the collection of the colonists' foreign 
debts. In response to that recommendation, the legislature of Coahuila and Texas enacted 
Decree No. 70 of 1829 to exempt from creditors' claims lands received from the sovcrcil,.!n 
as well as certain movable property. Although that act was repealed in 1831, the principle 
remained alive in Texans' minds and was a model for the Texas Act of 1839, which prolect.ccl 
the home of a family from seizure by a creditor. 'D1is was the first statute of this sort, and 
the principle of homestead exemption is lherefore deemed Texas's particular contribution 
Lo jurisprudence. The homestead principle was embodied in the Constitution of 1845 and 
all constitutions thereafter; James W. McKnight, Texas Stale Historical Association, 'I11c 
Homestead, ava ilable at https://tshaonline.org/handbook/onlinc/articlcs/ mlh02 (last 
visited June 10, 2020). 
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10-9:2 Texas Homestead Benefits 
Texans derive many benefits from the state's homestead laws. Among these are the 
homestead tax reductions, capital gain exemption. and exemption from judgment. The 
homestead rules also affect the way Texans negotiate and take home equity loans, anid 
the involvement: of Texans in the reverse mortgage market. 

In the context of decedents and their survivors, homestead occupancy is the most 
important homestead issue that arises after the decedent's death. 

10-9:3 Homestead Occupancy 
Upon the death of one spouse, the homestead descends and vests in the same manner 
as the decedent's other real property, and is governed by the same laws of descent 
and distribution. 1-19 However, the surviving spouse is entitled to retain a survivor's 
homestead right in the property for life or for so long as the survivor elects to use the 
homestead. 150 The survivor's homestead right may not be defeated by either spouse 
through the devise of the homestead in either party's will. 151 Rather, the laws of tes• 
tamentary disposition are subject to the survivor's homestead right. 152 Accordingly, 
even if the decedent's Last Will and Testament gives his or her community property 
half of the house to someone else (such as his or her child), that new half owner can· 
not exercise any dominion over the house until the surviving spouse either dies or 
abandons the homestead. 

l 0-10 Tax Issues 

Upon the death of a loved one, the survivor needs to address certain federal income 
tax issues and, depending on just how the decedent was earning his or her living, o~ 
some state tax issues as we 11. Unless the survivor or the decedent's personal represen­
tative is a certified tax accountant, tax preparer, or tax attorney, it would behoove him 
or her to retain the services of a professional tax preparer to address these tax issues. 

10-10:1 Determining Tax Issues Facing Decedent's Estate 
The first task the attorney retained to represent the personal representative has to ful• 
fill as regards tax.es is to determine the tax issues facing the decedent's estate-and. 
by extension, the personal representative. These issues depend on several factors: 

• Where was the decedent domiciled at the time of death? 

• What was his or her marital status? 

• What is the value of the decedent's gross estate? 

• Diel the decedent die testate, or did he or she die intestate? 

• If the decedent died testate, to whom did the decedent leave his or her estate? 
Were there any charitable beneficiaries? 

1~~1 Tex. Est. Code § 102.(X>3. 
1~'1 Tex. Const. art. XVI,§ 52. 
i:,i Tex. Const art. XVl, § 52. 
1·'•~ H'hite v. Sparks, 118 S.W.2d 649 (fex. Civ. App.-Dallas 1938, wn"I dism'tf). 
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• Did the decedent die owing a tax liability to any taxing authority? 

• At what point of the tax filing season did the decedent die? 

• Did the decedent die after filing his or her income tax return? 

• Did the decedent die before filing his or her tax return? 

• Did the decedent die after the close of the tax filing season without having 
requested an extension to file the return? 

111e importance of these factors arises out of one great and irreversible fact: At 
the time of a person's death, such person ceases to exist as a taxable entity. Indeed, 
as a result of the death, a newly created taxable entity-called an e.state-comes into 
being! \Vhether a.nd when the decedent's personal representative must file an income 
tax return for the decedent and/or the newly created taxable entity and the form or 
forms he or she needs to file depends on the point of the decedent's ta'K filing season 
at which the decedent died. 

10-10:.2 FHing Requirem.ents and Forms Needed 
In representing the personal representative professionally, the attorney must acquire 
a few forms from the IRS's website (or from whatever lax preparation sofuvare product 
he or she uses). The attorney has no need to try and dazzle the client with reams and 

'TIS of useless forms; just stick to the basics-the forms one really and truly needs 
'the job done. The information in the folJowing paragraphs presents a synopsis 

[ nal Revenue Service Publicatlon 559, Survivors, Executors and Administrators, 
1sed and published on February 4, 2020. For more current information, please 
ie [RS website at https://www.irs.gov/forms-pubs/about-publication-559.pdr5J 

10-10:2a Establishing the Estate-Form SS-4 
Th.e attorney's-and the personal representative's-first encounter with the Internal 
Revenue Service on behalf of the decedent: occurs when they app'y for the estate's 
Employer Identification Number (ElN). Wl1ether the decedent died testate or intes­
tate, it is important that the personal representative obtains an EIN for the new tax­
able entity created by the decedent's death. 111e application can be done by mail. 
by fax, or onHne at www.irs.gov. Jt is typically easier to apply on)ine. l11e personal 
representative~r the attorney acting on behalf of the personal representative-must 
be careful to enter the decedent'-s information EXACTLY as he or she had it on his 
or her Jast federal income tax return. For example, imagine a decedent who goes by 
the name KVann Eze DerMann." He signs his name that way, and as far as everyone 
is concerned, his name is "Vann Eze DerMann." In reality, his name is "Vann E. Zer­
mann," and when he files his tax returns each year, that is the name he uses. If his 
personal representative is not aware of this bit of information, and thus does not relay 
the correct information to the attorney, they will most likely not be able to obtain the 
EIN for the estate. Hopefully, the death certificate would have the correct infonnation 
and the error would be corrected. 

1'..:i Internal Revenue Service, Publication 559, Survivors, Executors and Administrators, 
Feb. 4, 2020. avaflable at https://wwwjrs.gov/forms-pubs/about-publication-559.p<lf Oast 
visited May 7, 2020). 
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Assuming the personal representative is aware of the intricacies of the decedent's 
name and all other ''secret information," he or she-and the attorney-will be suc­
cessful, and the IRS will issue Form SS-4. 

10-10:2b Form 56-Notice Concerning 
Fiduciary Relationship 

Having obtained the EIN for the estate, the personal' representative must now file 
Form 56. Notice Concerning Fiduciary Relalionship, to inform the IRS of the creation 
of the fiduciary relationship under IRC § 6903 151 and provide the qualification for the 
fiduciary relationship under IRC § 6036. 155 Note that Form 56 is not the same as, and 
does not serve the same purpose as, Form 2848. Form 2848 is for use by a taxpayer's 
authorized representative in a controversy with the IRS. 156 Although the fiduciary and 
the authorized representative may be the same person, a difference exists in the two 
roles: 

• The fiduciary (who files Form 56) is treated by the IRS as if he or she is actu­
ally the taxpayer. Upon appointment. the fiduciary automatically has both the 
right and the responsibility to undertake all actions the taxpayer is required to 
perform. For example. the fiduciary must file returns a.nd pay any taxes due on 
behalf of the taxpayer. 157 In the estate administration context, titles used for a 
fiduciary would be "executor," "administrator," or "trustee." 

• An authorized representative (who files Form 2848) is treated by the IRS as the 
agent of the taxpayer. 158 He or she can perform only the duties authorized by 
the taxpayer, as indicated on Form 2848 .. An authorized representative is neither 
required nor permitted to do anythi1ng other than the actions explicitly authc 
rized by the taxpayer. In the estate administration context. an authorized repn 
sentative would be the attorney who represents the fiduciary· or the accountar. 
or registered tax preparer retained by the fiduciary to prepare and file the ta.x 
returns. It is important to note that if the decedent had retained someone a:s 
an authorized representative prior to his or her death, that relationship ends 
upon the decedent's deatl1. That person can no longer speak for the decedent. 
and cannot speak for the estate unless the fiduciary appoints him or her as the 
authorized representative. 

10-10:2c Decedent's Final Form 1040 (or Intermediate 
Form 1040, if Necessary) 

If it is necessary that the personal representative files an income tax return for the 
decedent, the return will typically be due by April 15 following the year of the dece­
dent's death. However. that return may or may not be the only return to be filed by the 
personal representative. 171e number at returns to be filed is dependent on just when 
the decedent died, and on what stage he or she was at vis-a-vis the tax filing season at 
the time of death. 

Jr.I 26 u.s.c. § 6903. 
J:,:, 26 u.s.c. § 6036. 
i:,~ IRM 4.11.55. 
1:,, 26 U.S.C. § 60l2(b). 
,: ... IRM 4.11.55.1.Z. 
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This is so because if dming any year following his or her death the decedent earns 
sufficient income and is required to file a federal incorne tax return, he or she must fil:e 
a .. final income tax return .. -a ''final Form 1040." Now, if, for example, the decedent died 
after the close of the tcLx year, but before he or she had filed a tax return for that year, 
that return would not qualify as his or her final tax return. Instead, the return would be 
treated as a regular return that the personal representative would have to file by the 
normal due date plus any available extensions. If the deadline for extensions is past. the 
personal representative would have to grapple with late filing penalties and interest. 1" 9 

We illustrate with a simple example: 

Tete Mwen Phan died on March 24, 2019, before filing her Year 2018 federal 
income tax return. Her personal representative should file her Year 2018 return 
by April 15,, 2019. Her !foal return is due by Aptil 15, 2020, with an automatic 
extension to October 15, 2020. On the return due on April 15, 2020, the personal 
representative will report all income that Tete Mwen Phan earned bef\veen Jan­
uary 1. 2019, and midnight of March 24. 2019. 

The following example. contains more sophisticated facts: 

Ayejus Dyed filed for an automatic extension to file his 2019 federal i.ncome 
tax return (due April 15, 2020) to October 15, 2020. Mr. Dyed dies on Septem­
ber 11, 2020. His personal representative correctly files his 2019 federal income 
tax return before October 15, 2020. He must now Ale Mr. Dyed's 2020 federal 
income tax return by April 15, 2021, or request an automatic extension to file by 
October 15, 2021. 

Both examples involved the personal representative having to file lwo Form 1040s, 
one a regular Form 1040 and one a final Form 1040. What determines whether the 
decedent must file a final Form 1040? Consider the following pointers: 

• As an initial matter. the time period covered by the decedent's final Form 1040 is 
January 1 of the year of death through midnight of the date of death. Any income 
earned in the preceding year does not belong on the final Form 1040. 

• The full standard deduction and additional standard deductions for age and 
blindness are also avai.lable. 

• If the decedent was. eligible for the earned i.ncome credit, the credit could be 
claimed on the decedent's final return even though the return covered less than 
12 months. lf the allowable credit is more than lhe tax liability for the year, the 
excess is refunded. 100 

• The type o{ income, age, and filing status of a decedent determine the filing 
requirements of his or her final Form 1040. As regards filing status. if the dece­
dent died at a time when he or she was married and had been filing his or her tax 
returns as. married, filing Jointly, there would be no need for the decedent to file 
a final return; the surviving spouse would file the return and receive any refund 
due-or pay any taxes due. On the other hand, if the decedent were single. 

1•1• 2fi, USC§ 6651. 
w, 26 (JSC § 32(a). 
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it would be necessary for him or her to file a final return to obtain a refund if 
income tax had been withheld from any source during his or her final months of 
life or if the decedent had paid estimated taxes for that year. 

• The timing of income and expenses is also important to the filing of that final 
Form 1040. Assuming that the decedent was a cash basis taxpayer, an income 
actually or c:onstruic.tively received before his or her death is included on the 
final Form 1040.161 Likewise. aU expenses actually or constructively paid before 
the decedent's death are deducted on the final Form 1040. 16:! 

• All gross income that the decedent had a right to receive at death but did not 
actually or constructively receive by then is not included in the final Form 1040 
because these items of income are "income in respect of a decedent'' (IRD). 163 

If the decedents will does not designate a beneficiary fo,r this income, the per­
sonal representative must report them on the estate's Form 1041 as income .. 161 

ff the decedent's will names a beneficiary or the property is transferred to a 
beneficiary by operation of law, then the income is fRD and is reported by the 
beneficiary on his or her Form 1040.165' 

Following are some examples of how these receipts of income work: 

Example I: Bryan owned and operated a cotton farm. He used the cash method 
of accounting. He sold and delivered 150 bales of cotton to the cotton gin for 
$14,182, bul did not receive payment before his death. 

Up to the moment that the estate was settled, the estate had not received pay­
ment. The estate transferred the right to payment to Bryan's sister, Nancy. 
When Nancy receives the $14,182, she must report that amount as income on 
her federal income tax return. It i.s reported neither on Bryan's final Form 1040 
nor on the Form 1041 of his estate. 

Example 2: Assume the same facts as in Example 1 except that Bryan used the 
accrual method of accounting. 

This time, the amount accrued from the sale of the cot.ton would be included on 
Bryan's final income tax return. Neither the estate nor Nancy will realize income 
in respect of the decedent when the money is pajd later. 

Example 3: Jorge was entitled to a large salary payment at the date of his death. 
TI1e payor had agreed to pay him over five instaHments. The estate collected two 
installments, and then distributed the right to the remaining installments to the 
beneficiary named in Jorge's will. 

None of tl1e payments would be included in Jorge's final income tax return. The 
estate must include the two installments it received in gross income on the Form 
1041s that it files; the beneficiarf of Jorge's will must include each of the three 
installments in gross income in each of the tax years received. 

1111 Internal Revenue Service. Publi.cation 538, Accounting Periods and Met.hods, Cash Method. 
8 (2019). 

i,Ji Internal Revenue Service. Publication 538. Accounting Periods and Methods, Cash Met:hod. 
9 (2019) . 

11•1 26 U.S.C. § 691 (a)(l). 
rr,1 26 U.S..C. § 691 (a){l) (A). 
w, 26 U.S.C. § 69l(a)(l)(B). (C). 
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10-10:2c-1 Name, Address, and Signature 

\ arious rules govern how the personal representative (or tax preparer) must input the 
decedent's name, address, and signature. 111ese rules are spelt out in Internal Reve­
nue Service Publicaiion 17. Your Federal focome Tax. Following is a smnmary of the 
guidance provided in this publication. Note that the filing rules and melhocls adopted 
by the preparer should always take into consideration the decedent's marital status at 
the time oi death and whether a court has appointed a personal representative by the 
time someone files the tax return. That having been said, following are some rules 
offered by the publication: 1l0 

• Across the top of the tax return, the tax preparer should write the word 
.. DECEASED,'' the decedent's name, and the date of the decedent's death. 

• If the decedent is filing a joint return with his or her surviving spouse, then in 
the name and address space on page 1 of the return, the preparer should write 
the names of the decedent and the surviving spouse and enter their address (we 
are assuming that the decedent and the spouse had the same address; if they did 
not, then enter their different. addresses). 

• lf the decedent is not filing a joint return, the personal representative should 
write the decedent's name in the taxpayer's name space ancl the personal repre­
sentative's name and address in the remaining space. 

• lf the probate court has appointed a personal representative for the decedent, 
the personal representative must sign the return. 

• If it is a joint return, the surviving spouse must sign it. 1f the probate court has 
not yet appointed a personal representative, the surviving spouse should sign 
the return and write in the signature area, "Filing as surviving spouse." 

• lf the probate court has not appointed a personal representative, and if the dece­
dent is not survived by a spouse, then the person in charge of the decedent's 
property must file and sign the return as "Personal representative.'' 

10-10:2c-2 Mandatory Filing Requirements 

Filing a final Form 1040 for the decedent is mandatory if: 1r,7 

• The decedent's gross income for that final year is greater than the minimum 
filing requirements based on his or her filing status. 

• The decedenes self-employment income is $400 or more. 

• The decedent may owe Social Security and Medicare (i.e., FICA) taxes on tips 
not reported by an employer. 

• lt is necessary to correct information returns. 

1''' Jntcrnal Revenue Service, Publication 559, Survivors, Executors and Adminislralors, 4 
(2020). 

l',7 foternaJ Revenue Service, Publication 559, Survivors, Executors and Administrators, 4-5 
(2020). 
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10-10:2d Form 1310: Claiming a Refund for a Decedent 
If the personal representative is claiming a federal income tax. refund for the dece­
dent, he or she must file Form 1310, Statement of Person Claiming Refund Due a 
Deceased Taxpayer with the rc1urn. 1i:.a The return preparer must attach a copy of the 
court cert.ificat:e to the relurn showing that the personal representative was appointed 
to tJ1at office (testator or administrator). Strictly speaking. the Letters Testamentary 
or Letters of Administration should be suificient to file with the tax return. but in the 
abundance of caution, it is wise that the personal representative file Form 1310 also.:,;,:, 

If, however, t.he decedent had been married and the person claiming the refund is 
the decedent's surviving spouse filing a joint return with the decedent. the surviving 
spouse would not need to file Form 1310. 170 

10-10:2e FoJfm 1041: U.S. Income Tax Return for Estates 
and Trusts 

The E[N issued to the personal representative will state the dare by which the rep­
resentative must file the estate's Form 1041. Form 1041 is used to file the following 
in(onnation: 171 

• the income, deductions. gains, and losses of the estate: 

• the income that is either accumulated or held for future distribution or distrib­
uted currently to tn.e beneficiaries; 

• any income tax liability of the estate; and 

• employment taxes on wages paid to househol.d employees employed by the 
estate. 

10-10:2f Fonn 8822: Change of Address 
TI,e attorney uses Form 8822 to notify th.e [RS of a change in the decedent's mailing 
address. ll1e attorney would, on behalf of the personal representative. file this form 
to have all correspondence from and with the IRS be sent to an address different to 
the decedent's former address. 'TT1is is necessary because, after all. the decedent is 
dead and no longer lives at the las! known address tl1e [RS has on file for him or her. 

10-11 Income Tax Issues for the Estate, Fiduciaries, 
Survivors, and Heirs 
ll1e following section focuses on the effect of an elderly person's deaU1 on the income 
tax benefits, liabilities, and filing responsibilities of hi.s or her survivors (including 

1'"' Internal Hcvcnuc Service, Publication 559, Survivors. Exerntors and Adminis.Lrato~. 8-9 
(2020). 

iw Internal Hcvcnuc Service, Publication 559. Survivors.. Exccu101-s and Administrnton-. S-9 
(2020). 

17" Internal Revenue Service, Publication 559, Survivon-, Exccu1ors and Administrators. 9 
(2020). 

171 Internal Revenue Service, Publicalion 559, Survivors. Executors and Administralors. 16 
(2020). 
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his or her widow or widower). heirs, beneficiaries, estate, and fiduciaries. 'TI1e truth 
is that these effects are not limited to relatives and associates of the elderly, but can 
happen to anyone who has lost a loved one. Still,. the focus of this book is the elderly. 

l 0-11: 1 Income Tax Issues of Survivors and Heirs 
TI1e attorney should ensure that the decedent's survivors and heirs are aware of the 
following income tax rules and principles that will affect them following their loved 
one's demi$e: 

1. H the decedent qualified as, some other person's qualifying relative for the part 
of the year during which he or she was alive, the surviving taxpayer can claim 
the full tax benefits for the year regardless of when death occurred during the 
year.m 

2. ]f the decedent was married, his or her surviving spouse can file a joint return 
for the year of death and may qualify for special tax rates for the following 
2 years if he or she has a dependent child by filing as "qualifying widow(er) ."173 

For the year that the decedent dies, the surviving spouse files a joint return 
with the decedent For the next 2 years, if the surviving spouse has a dependent 
child-but not a foster child-he or she can me as a "qualifying widow(er)," 
using the tax rates for a married couple filing joint. 17'1 

Generally, a survivor can file as a surviving spouse for this special benefit if 
he or she meets an of the following requirements: 175 

(i) The survivor was entitled to file a joint return with the decedent 
spouse for the year of death, whether or not they actually nled jointly. 

(ii) The survivor did not remarry before the end of the current tax year. 

(iii) The survivor has a chi.Id or stepchild who qualifies as a dependent for 
the tax year. 

(iv) The surviving taxpayer provides more than half the cost of maintain­
ing a home. which is the principal residence of that child for the entire 
year except for temporary absences. 

In short, a surviving spouse who does not have a dependent child living with him 
or her is not a qualifying widow or widower and must file as a surviving spouse. We 
note that the last year in which a surviving spouse can file jointly with, or claim an 
exemption for, a deceased spouse is the year of the decedent's death, 

10-11:2 Income Tax Issues of the Est.ate and its Fiduciaries 
Before one can discuss the income tax issues facing the estate and its fiduciaries, 
one should first become familiar with some basic rules governing estates and their 
fiduciaries. 

m 26 USC.§ 152(d). 
m 26 U.S.C. § 2(a). 
m 26 U.S.C. § 2(a). 
,,:. 26 U.S.C. § Z(a). 
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10-11:2. l Estate Basics 
At the moment that a person dies, a new entity-the estate-comes into existence as 
a new taxpayer. 

For income tax purposes, the estate begins with the probate estate. This "probate 
estate·· includes all property that comes under the control of the personal represen­
tative by operation of either the will (where the decedent died testate) or state law 
(where the decedent died intestate).176 

11,e estate begins on the date of the decedent's death and continues un61 the final 
distiibution of the assets is made to the beneficiaries. 

10-11 :2.2 The Role of the Personal Representative 
The personal representative oversees the estate. Typically, if the decedent died 
testate-that is, with a will- U1e personal representative is called an "Executor'"; if, on 
the other hand, the decedent died without a will, the personal representative is called 
an "Administrator." 17,e personal representative is responsible for: 

• collecting and conserving all probate assets; 

• paying all legitimate liabilities (including all taxes); 

• preparing all tax returns (or having them prepared); and 

• distributing the remaining assets to the proper heirs or beneficiaries. 

10-11:2.3 The Governing Instrument 
To perform his or her duties properly, any fiduciary appointed by the will or by a court 
of competent jurisdiction must carefully read and evaluate the estate's governing 
instrument. For the personal representative, that instrument is the decedent's will. 

17,c governing instrument of a trust is a tsust document. If the trust is a testamen­
tary trust, it would be included in the decedent's will. 11,e trustee must be given a 
copy of the will that he or she may read and evaluate the terms of the trust. 

If the decedent died intestate, the personal representative and the tax preparer 
should familiarize themselves with the intestacy laws of the state where the decedent 
was domiciled because these laws would constitute the governing instrument for the 
estate. 

In the final analysis, then, the governing instrument, along with the appropriate 
state laws, will give guidance to the personal representative and the tax preparer on 
the following matters: 

• .identification of beneficiaries; 

• distributions to be made to the beneficiar ies; 

• special allocations of income or expenses; and 

• fiduciary accounting income. 

171' Tex. Est. Code § 22.012. 
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10-11:2.4 Inc01ne of an Estate 
To properly file Form 1041. the personal representative and the tax preparer must 
know and understand the income of the estate. 

An estate's taxable income includes all income from assets coming under the con­
trol of t'he personal representative during the period of probate administration, subject 
to the rules oi community property. 177 

The estate must also report income from items passing to the estate as a named 
beneficiary (or under state law-such as where a named beneficiary predeceased 
the decedent and no contingent beneficiary was named and therefore the property 
passed to the decedent's estate). 

Other circumstances that give rise to income include the following: 

1. If the decedent died owning personal property owned solely in his or her 
name, any income earned by such property is considered income of the estate. 
This is so because title to the property passed to the estate upon the decedent's 
death. Ownership of the assets will not pass to the beneficiaries until the per­
sonal representative has distributed them to such beneficiaries. 

2. If the decedent's will transfers solely owned personal property to a testamen­
tary trust, the estate will report the income from such personal property from 
the date of death until the time the property is transferred to the trust. TI1is 
transfer normally takes place at the end of the probate process. 

3. But note that if the decedent operated a business or farm up to the elate of his 
or her death, the estate is not considered by law to operate the business or 
farm unless the will contains specific language directing the estate to continue 
the operation of this activity. 

10-11:2.5 Income Reported-or Not Reported-by 
the Beneficiaries 

In our Trusts and Estates class at law school, we learned that the will beneficiaries are 
the "natural objects of the testator's bounty." \.\That arc the income tax consequences 
for them of receiving this bounty-this property? 

As an initial matter, the estate's gross income does not include income from items 
passing directly to the decedent's beneficiaries,178 or (under community property 
laws) the surviving spouse. 

following are some commonly encountered situations in which income from assets 
will not be subject to estate income taxation because it is paid directly to the estate 
beneficiaries: 

1. property owned jointly with right of survivorship; 

2. property registered as POD; 

117 Rev. Rul. 57-133; Rev. Hui. .59.375; Rev. Hui. 62-1 lfi. 
11" Rev. Rul. 75-fil. 
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3. employee death benefits and deferred compensation payable diirectly ito desig­
nated beneficiaries; 

4. IRA. Keogh, SEP-IRA, and other qualified retirement plans payabile directly to 
a named beneficiary; and 

5. property titled in the name of a living trust where the trusit provides for the 
distribution to heirs. 

10-12 Income, Deductions, and Exemptions 
As the personal representative and the attorney/tax pre1p.arer sort through the dece­
dent's paperwork to file his or her final Form 1040 and the estate's ~oirm 1041, tihey 
will be trying to determine which items constitute income, which ones constitute 
expenses--and, thus, deductions-and which ones are exemptions and 1tbus nei1ther 
reportable as income nor deductible therefrom. They ·i.,iilll a,lso have to detenililine 
which items must be reported on the final Form 1040, and w)}nkh ones on the estate's 
Form 1041. lf the taxpayer owned a business concern, the personal representative and 
the tax preparer will have to determine whether he or she ran it on a cash or accrnal 
basis. The following paragraphs offer some guidance on these issues. 

10-12: l Actual or Constructive Receipt and Disbursem 1eot 
All income actually or constructively received before the deaith o.f the deceden't is 
included on the final Form 1040. 

All items paid before the death of the decedent are deduc~ed om the final Form 
1040. 

10-12:2 loco.me in Respect of a Decedent 
All gross income that a decedent had a right to receive at death but '\:va:s lllOt actually 
or constructively received is not included on his or her final Form 1040 becaiuse these 
items are ".IRD." 

lf the decedent's will does not designate a beneficiary of ithese fRD iitems, they are 
reported on the estate's Form 1041 as income. 179 

If the decedent's will names a beneficiary or the property i:s ,trn,n:s.ferred by oper­
ation of law, then this IRD income is reported by the beneficiary on his or her form 
1040. ISO 

10-12:3 Character of Income 
In receiving and reporting income, it is important to note, ,a11d ·to ma1intain,. 'the char­
acter of such income. 111e general rule is that the character of income received in 
respect of a decedent is the same as it would have been to the decedent if he or 
she were alive. 181 For example, if the income would have been a capital gain to the 

1m 26 U.S.C. § 691 (a) (1) (A). 
lit) 26 U.S.C. § 691 (a) ( I) (n), 
11•1 26 U.S.C. § 691 (a) (3). 
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decedent. it will be a capital gain to the estate-and to the beneficiary who eventually 
receives it. 

10-12:4 Deductions in Respect of a Decedent 
Taxpayers ar,e allowed various deductions on their tax returns. Some deductions are 
personal. available to every taxpayer; others are available to taxpayers engaged in 
business enterprises. After the taxpayer dies and his or estate is going through the 
probate process. the personal representative and the attorney/tax preparer must 
make some decisions regarding these deductions. They have two principles to guide 
them: 

1. If the decedent had obligations before death that were not paid at the time of 
death, these items are termed "deductions in respect of a decedent." 18:! 

2. Items such as business expenses, interest, taxes, and income producing 
expenses for which the decedent was liable at death, but were not paid before 
death, are deducted by either the estate on Form 1041 or the beneficiary on 
Form 1040, as the case may be. 183 

10-12:5 Income and Expenses After Death 
lf the decedent used the cash basis method of accounting (as most people do), there 
would be both IRD and Deductions with Respect to a Decedent (ORD) for the income 
earned and expenses incurred before death but brought to light after the death of the 
decedent 

10-12:6 Wages 
On occasion, the personal representative receives wages for the decedent after he or 
she dies. There is a proper method of reporting such wages for income tax purposes. 

First, we note that wages actually or constructively received prior to the decedellies 
death are included on the final Form 1040. 1s-1 Any wages received after the decedent's 
death are IRD and are reported either by the estate on Form 1041 11-\5 or by the benefi­
ciary who receives said wages on his or her own Form 1040. 181; 

Next, note that the decedent's Form W-2 Box 1, Income Subject to Federal Tax, to 
be used in preparing his or her final Form 1040 includes only the actual gross wages 
received. The Social Security and Medicare Wages, Boxes 3 and 5, include 100% of the 
actual amount and accrued amounts, 

Third, the IRD is to be reported by the employer on Form 1099 MISC as non­
employee compensation in Box 3, and is not subject to self-employment tax. 

Fourth, it is important to note that the term "wages" does not include any payment 
by an employer to a survivor or the estate of a former employee made after 1972 and 

ll"t 26 USC§ 691 (b). 
1K1 26 use§ 691 Ch) (1). 
'""' 26 USC§ 61(a)(l). 
1"; 26 USC§ 691 (a)(l) (A). 
1~3 26 use§ 691 (a) (1) (B). 
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after the calendar year in which such employee died.1.87 Hence, such payments are not 
subject to income taxation as wages. 

10-12:7 Interest and Dividends 
As regards interest and dividends, the rules are many: 

1. Amounts received prior to death are included on the final Form 1040. 

2. Any amount earned from the date of the last interest compounding date prior 
to death up to the date of death is IRD. 

3. Interest and dividends earned after death are reported by the estate on Form 
1041 or by the beneficiary on his or her Form 1040. 

4. All dividends received prior to death are included on the final Form 1040. 

5. Any dividend declared before the decedent's death but not received by then is 
IRD and is included on the estate's Form 1041 or the beneficiary's Form 1040. 

6. Before reporting interest and dividends that should rightly be included on the 
decedent's final Form 1040, the personal representative should ensure that he 
or she receives a Form 1099 evidencing the payment, 

7. Likewise, the personal representative should receive a separate Form 1099 
showing the interest and dividends indudible on the returns of the estate or 
other recipient after the date of death and payable to the estate or other recip­
ient (i.e., the beneficiary). 

8. If the Form 1099 does not reflect the correct recipient or amounts, the per­
sonal representative should request a corrected Form 1099 from the payor. 

10-12:8 Treatment of Self-Employment Income 
If the decedent had been operating a sole proprietorship or was involved in a partner­
ship or sorne other form of business enterprise, U1e personal representative might be 
faced with self-employment income and self-employment tax issues. TI1e attorney/tax 
preparer must be ready to give adequate representation: 

1. The attorney/tax preparer should report self-employment income actually or 
constructively received or accrued, depending on the decedent's accounting 
method. 

2. For self-employment tax purposes only, the decedent's self-employment 
income will include the decedent's distributive share of a partnership's income 
or loss through the end of the month in which deatJ1 occurred. 

3. For this purpose only, the partnership's income or loss is considered to be 
earned ratably over the partnership's tax year. 

1"' Treas. Reg.§ 31.3121 (a)(l4)-1. 
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10-12:9 Treatment of .Rental Income, Expenses, 
and Depreciation -

lf the decedent owned rental property, the income, expenses, and depreciation deduc­
tion thereof are treated as follows: 

• Income rcC'eived and expenses paid prior to the decedent's death are deducted 
on the decedent's final Form 1040. 

• Income accrued and expenses incurred prior to death are reported as IRD and 
DRD by the estate on the estate's Form 1041 or passed on to the underlying 
beneficiaries also as lRD and DRD. 

• Income received a11d expenses in curred after death are reported on the estate's 
Form 1041 or passed on to tJ1e beneficiaries. 

• Depreciation is prorated for the period ending on the date of the decedent's 
death. 

• Depreciation is based on a stepped-up fair market value on the dale of death 
under the new statutory method and life. 

• The estate .is not permitted to elect IRC § 179 expensing on new personal prop­
erty acquired after the decedent's death. 

• The "short year" rules for depreciation apply for any tax year the estate has that 
is less than 12 full months. 

I 0-12: 10 Partnership Income or Loss: Partnership Closes 
Books on Decedent's Date of Death 

If the decedent had been involved in a partnership, the following rules would control 
the distribution of partnership income or loss: 

1. The tax year of the partnership closes for the partner on the date of the dece­
dent's death.1',.g 

2. The decedent's income and losses up to the date of death would be reported 
on his or her final Form 1040Y"9 

3. All income and loss after the date of death is reported on the estate's Form 
10411~() or the Form 1040 of the underlying bcneficiary. 1')1 

10-12: 11 IRA and Pension Distributions: Decedent's 
Distributions Prior to Death 

Decedents sometimes die possessed with interests in pension plans and lRAs. Spe­
cific rules exist on the tax issues arising from the existence of these interests. Some 
of these rules include the following: 

lM 26 U.S.C. § 706(c)(2). 
ll<'J 26U.S.C.§6l(a)(12). 
l!f'l 26 U.S.C. § 691 (a) (1) (A). 
1'.11 26 U.S.C. § 69l(a)(l)(C). 
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1. Distributions received prior to death are included on the decedent's final Form 
1040. 192 

2. An amount distributable before death and rece.ived after death is IRD to the 
estate193 or designated beneficiary or beneficianies,194 an<l is reported accord­
ingly. 

3. Distributions received after the decedent's death a:re also IRD195 and are not 
subject to the 10% early withdrawal penalty even ihhe decedent was younger 
than 59.5 years at the time of his or her death or the recipient is younger than 
59.5. 196 

4. A surviving spouse who is named as the beneficiary of a decedent s:pouse~s 
IRA may roll the decedent's IRA into his or her own tr:aditional IRA, or, to the 
extent it is taxable, roll it over into a: 

a. qualified employer plan; 

b. qualified employee annuity plan (section 403(a) plan); 

c. tax-sheltered annuity plan (section 403(b) plan) ; and 

d. deferred compensation plan of a state or local government (section 457(b) 
plan), or treat himself or herself as the beneficiary rather than treatin,g the 
fRA as his or her own. 197 

10-12:12 Post Death Required Minimum Distribution 
(RMD) Rules 

After the decedent's death, the IRA-whether the old one or the newly rolled over 
one-will eventually make distributions to the beneficiary. Tt iis useful to know just 
how these distributions will be taxed. 

First, if the IRA or qualified pension plan has a designated hene:ficiary11 tlhe remain­
ing account balance will be distributed over the remaining life expectancy of the bene­
ficiary whether or not the decedent died before or after the required beg:innin1g d:ate . .193 

Second, if the plan does not have a designated benefidary and the decedent d.ies 
after the required beginning date (generally April l following 1the year in which the 
decedent owner dies), the remaining balance is paid out :over the remaining fife expec­
tancy of the decedent owner of the IRA or qualified plan. 

1~• 26 USC§ 6l(a) 00). 
l!l'.l 26 U.S.C. § 691(a)(l)(A). 
1!).1 26 U.S.C. § 69l(a)(l)(C). 
I% 26 U.S.C § 691(a)(3). 
Ii.IL 26 U.S.(,§ 403(b)(10). 
1~7 IRS, Retirement Topics-Beneficiary, available al https://-.Vfll'\V.irs.gov/:retirement-pfans 

/plan-participant-employec/retircment-topics-benefkiary (i.asit 'Visited Ml'!)' 7, 2020). 
11 '" IRS, Required Minimum Distributions for IRA Beneficiaries, a1u1ilaliile :at https://www.irs 

.gov/ retirement-plans/ rcq u ircd-minimum-disbibu tions-for-ira-beneficiarics (last visit,ed 
July 20, 2020). 
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TI1ird , if the IRA or qualified plan does not have a designated beneficiary and the 
decedent owner dies before the required beginning date, the account balance must be 
distributed within 5 years after the year of the decedent owner's death. 199 

10-12:13 Estate and Administrati.on Expenses on 
Form 1041 

The estate is ent·itled to a series of deductions on Form 1041. First are the estate 
administration expenses that would be deducted on the estate's Form 1041. These are 
the expenses incurred as a result of the decedent's death. 

The IRC provides that estate administrative expenses should be deducted as 
expenses of the estate,200 and thus should be deducted on the estate's Form 706. 
the Estate Ta.x Return. However, !RC Section 642(g) contains an election provision 
whereby an executor may ''elect" to deduct administrative expenses on a timely filed 
Form 1041 (including extensions).201 The executor must also attach a waiver stale· 
ment that the estate will not deduct these expenses on the Estate Tax Return, Form 
706. Section 642(g) also provides that these administrative expenses can be partially 
elected and waived, showing which expenses are being deducted on the estate's Form 
1041 while retaining the other administrative expenses on Form 706.2~ 

lf these expenses are deducted on Form 1041, any allocable expenses must be allo­
cated between exempt and non-exempt income. The amounts allocated to tax-exempt 
income are not deductible.'.!03 

Only the "reasonable" amounts for "administrative" expenses are deductible on 
either Form 1041 or Form 706.201 

10-12: 14 Funeral Expenses 
Notwithstanding IRC § 642(,g), funeral expenses are never deducted on either Form 
1041 or Form 1040. They are deducted only on Form 706."°'i 

10~12: 15 Interest Expenses 
The IRC allows the deductibility of interest expenses from the following sources: 

• qualified mortgage interest; 

• investment interest; 

• passive interest; and 

• business interest.2c-; 

l!f., Prop. Reg.§ 1.401 (a)(9)·3, Q&A I. 
21" 26 U.S.C. § 2053(a) (2) . 
..,JI 26 U.S.C, § 642(g). 
~f.l 26 u.s.c. § 642(g). 
" 13 See 26 U.S.C. § 642 . 
..,,. Treas. Reg.§ 20.2053-3(a). 
;_,,,, 'f Jl > §' 20 2·053-2 rcas. ,cg., . • . 
~••, 26 U.S.C. § 163. 
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To the extent that a deced ent incurred such interest expense during the year o{ 
his or her death, he or she is allowed these deductions on the fin.all Form 1040 filed 
on his or her behalf.207 

10-12:16 Charitable Contributions 
Generally, taxpayers can make deductible charitable contrib1urtions of up to 50'"16 of 
their adjusted gross income.~08 A decedent is no exceptiion. However, any amo1unts 
not deducted on the final Form 1040 are lost. Charitable contrilbutions are rmt trans­
ferable to the estate's Form 1041 or to a beneficiary's Form 1040. ln shor it, cha1ni,table 
contributions made by the estate after the deceden t's dearth are deductib]e only if the 
decedent's will provides that the contributions be paid out of the ,taxable income of 
the estate. This is true even if the beneficiaries agree that a contribution can ibe made 
from the estate funds. 209 

10-13 Texas Tax Issues 
Although Texas does not have an income tax, it is poss,ibie for someone to die and 
for his or her survivors to face tax issues with state, county, or municipal authorities 
in Texas. It therefore behooves the personal representative-and ithe attorney repre­
senting him or her-to quickly try to settle these tax issues. 

10-13:1 Property Tax Issues 
111e most common local tax issue decedents leave behind ,is ithe property tax. Dece­
dents typically owe real property taxes. lf the decedent's home .is encumlbered by a 
mortgage, the mortgage holder will settle the tax bill. But i:f ithe home .is not eneium­
bered by a mortgage, it is the responsibility of the personal representative to contact 
the county tax assessor or county appraisal district and settle any outstanding prop­
erty ta.x liability. 

In the event the decedent was a sole proprietor or the so.le shareho!lder ,in an Ll:C 
or otherwise was the owner of a business enterprise, it would be qu ,ite liikely that he or 
she also owed personal property taxes at the time of his o r her d,em1ise. Once agaii n, a 
visit to the county tax assessor of county appraisal district should lead to a resolution 
of these outstanding tax issues. 

10-13:2 Taxes Administered by Texas Comptroller of 
Public Accounts 

111e Texas Comptroller of Public Accounts administers 60 separak taxes, fees, and 
assessments in the state of Texas, including sales taxes colllected on 'behalf of more 
than 1,400 cities, counties, and other local governments around ithe state. 11,ie Comp­
troller also administers the franchise tax, motor vehicle taxes, and sales and use ta.1..::. 
If the decedent operated any type of business, the personal represent.aitive and his or 
her attorney should make an inquiry of the Office of the Texas Cornptroller of Publiic 

:,i7 26 U,S.C. § 163. 
:, i,>j 26 U.S.C. § 170(a), (b). 
:• r.1 26 U.S.C. § 642(c)(l). 
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Accounts to determine whether the decedent died owing any taxes. lf the decedent 
dies owing any such taxes, the personal representative (using estate funds) must 
settle these liabilities. 

10-14 Federal Wealth Transfer Taxes 
l11ere was a time when the federal wealth transfer taxes-the gift, estate. and 
generation-skipping transfer taxes-were of much concern to many Americans. In 
those days, the unified credit-that is, the amount of assets that each person is allowed 
to gift to other parties without having to pay gift, estate, or generation-skipping trans­
fer taxes-was significantly lower than it is today. Currently, the credit is very high. 
In 2019, for example. the credit was $11.4 million.210 The figure will be hi,gher in 2020. 
l11e net effect is that few, if any people, currently pay the federal wealth transfer taxes. 
l11is may be good news to Texas, because Texas does not impose an inheritance tax 
either. Accordingly, any property someone living in Texas recei.ves from a Texas dece­
dent is received free of any wealth transfer taxation. 

10-15 Conclusion 
Death is indeed a word that evokes strong emotions. But so, too, is its opposite­
survival. \Vhen an elderly person dies, his or her survivor-who is most likely also 
an elderly person-has to figure out how to close that phase of life that included the 
decedent, and how to survive without him or her. \Vhile he or she is still trying to fig­
ure that out, though, the survivor has to undertake several tasks to ensure a smooth 
transition from one phase of life to the next. An attorney versed in the knowledge of 
what to do when death strikes will go a long way toward providing some comfort and 
a sense of stability to the survivor. 

zir, 26 U.S.C. § 2010(c). 




